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UK ISSUES PROPOSED RULE TO IMPLEMENT EU EXTRACTIVE AND LOGGING
INDUSTRY REPORTING REQUIREMENTS

The UK Government recently announced the publication of draft legislation, provisionally titled
the “Reports on Payments to Governments Regulations 2014” (the “Reporting Regulation”), that
would require mining, quarrying and logging companies registered in the UK to report on
payments they make to governments in all of the countries in which they operate. The proposed
regulation is subject to Parliamentary approval, which is anticipated in the coming months. The
proposed changes are to apply in respect of fiscal years commencing on or after 1 January 2015.
The UK’s Financial Conduct Authority (“FCA”) has also published a consultation paper regarding
the proposed implementation of transparency rules for companies that publicly list their
securities on UK markets. The FCA is accepting comments to its consultation paper until 7
October 2014.

The proposed UK measures would bring the UK into compliance with extractive industry
transparency provisions required under amendments made in June 2013 to the EU Accounting
Directive and Transparency Directive (collectively, the “EU Directives”) (the amendments to the
EU Directives are discussed in an alert dated 19 June 2013). All EU Member States are required
to implement those amendments into national law by 20 July 2015 and 26 November 2015,
respectively.

The UK’s proposed rule arises in the midst of uncertainty surrounding the implementation of
extractive industry reporting regimes both in Europe and the United States. In the EU, other
Member States have debated in recent months how, and how broadly, to implement extractive
industry transparency measures in light of the EU Directives. In the United States, the US
Securities and Exchange Commission (“SEC”) is expected to issue new reporting rules in 2015,
following the decision of the US District Court for the District of Columbia in July 2013 vacating
Rule 130-1, the SEC’s first effort to adopt reporting rules for resource extraction payments.2

The UK’s proposed implementation of the EU Directives represents an initial step toward a
broader expansion of regulatory transparency requirements in the extractive and logging sectors.
Similar regulations are expected to be proposed and implemented in other jurisdictions in
months to come. Affected companies should, accordingly, familiarize themselves with the
proposed UK reporting standards, some of which may require the implementation of new internal
accounting and reporting protocols that have not characteristically been utilized in the extractive
industry in the past. Companies also may wish to take part in the consultation process underway
in the UK and to engage in dialogue with other Member State regulators who are considering
similar reporting standards.

We set forth below a summary of the key provisions of the proposed UK measures.

1 See www.gov.uk/government/uploads/system/uploads/attachment_data/file/346331/bis-14-1019-
draft-statutory-instrument-reports-on-payments-to-governments-regulations-2014.pdf).[add hyperlink]

2 Under Rule 13(q), added to the Securities Exchange Act of 1934 (the “Exchange Act”) by Section 1504 of
the Dodd-Frank Act of 2010 (“Dodd-Frank”), the SEC is required to adopt reporting rules for SEC-regulated
companies that make payments to foreign governments for the commercial development of oil, natural gas
or minerals.
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The UK’s Implementation of the EU Directives

The draft UK Reporting Regulation would impose obligations that are broadly similar to those set
forth in the EU Directives. The draft regulations would apply to “large undertakings” and “public
interest entities” that engage in the extraction of oil or gas, or in any other mining, quarrying or
logging activities as defined by the legislation.

A “large undertaking” refers to any UK entity that meets at least two of the following three
criteria:

m a balance sheet total exceeding £18 million;

®m a netturnover on its balance sheet exceeding £36 million; or

® an average annual number of employees exceeding 250 (during the financial year to which
the balance sheet relates).

A “public interest entity” refers to:

® an entity whose securities are admitted to trading on an EU-regulated market;
® a credit institution;
® an insurance undertaking; or

®m an entity that is otherwise specifically designated by the UK Government as a public interest
entity.

Companies implicated by the Reporting Regulations would be required to disclose payments of
£86,000 or more within a financial year (in relation to the extractive or logging activities),3 in
money or in kind, to all levels of government (including state-owned enterprises) across the
world. The disclosures must specify:

m the government to which each payment has been made;
m the total amount of payments made to each government;
m the total amount per type of payment made to each government; and

m the total amount per type of payment made for each project and total amount of payments
for each project (where payments were attributed to a specific project).

“Government” means any national, regional or local authority of a country, and includes a
department, agency or undertaking that is a subsidiary undertaking where the authority is the
parent undertaking.

“Payment” is given a broad definition, and includes an amount paid, whether in money or in kind,
for product entitlements; taxes levied on income, production or profits of companies (excluding
taxes levied on consumption); royalties; and dividends (other than dividends paid by an
undertaking to a government as an ordinary shareholder of that undertaking) in connection with
activities in the oil or gas, or in any other mining, quarrying or logging industries. However, as
noted above, any payment, whether made as a single payment or as a series of related payments
within a financial year, need not be taken into account in the report if it is below £86,000.

3 As mentioned in our alert of 19 June 2013, these activities are covered pursuant to Article 36 of the
Accounting Directive, which defines an “undertaking active in the extractive industry” as “an undertaking
with any activity involving the exploration, prospection, discovery, development, and extraction of minerals,
oil, natural gas deposits or other materials, within the economic activities listed [...],” which include: (i)
mining of certain metals and minerals; (ii) extraction of crude petroleum and natural gas; (iii) quarrying; (iv)
extraction of peat and salt; and (v) operation of gravel and sand pits. The logging of primary forests is
defined to include "naturally regenerated forest of native species, where there is no clearly visible
indication of human activities and the ecological processes are not significantly disturbed."
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“Project” means operational activities that are governed by a single contract, license, lease
concession or similar legal agreement, and that form the basis for payment liabilities with a
government. We note that while “project” is not further defined in the Reporting Regulation, the
EU Accounting Directive states that a “project” should be defined as the operational activities
that are governed by a single contract, license, lease, concession or similar legal agreements and
form the basis for payment liabilities to a government. Nonetheless, if multiple such agreements
are substantially interconnected, that should be considered a project. “Substantially
interconnected” legal agreements are understood as a set of operationally and geographically
integrated contracts, licenses, leases or concessions or related agreements with substantially
similar terms that are signed with a government, giving rise to payment liabilities. Such
agreements can be governed by a single contract, joint venture, production sharing agreement,
or other overarching legal agreement.

The draft Reporting Regulation provides that payments, activities and projects may not be
artificially split or aggregated to avoid the application of the regulations, and that the disclosure
of payments must reflect the substance, rather than the form, of each payment, activity or project
concerned.

Duty to Prepare a Consolidated Report

The proposed Reporting Regulation provides that for affiliated companies, a parent undertaking
(meaning a limited company, a limited liability partnership, or an unlimited company) must
prepare a consolidated report on payments made to governments where the parent undertaking
is obligated to prepare group accounts and is otherwise governed by the Reporting Regulation
(i.e., because it is a large undertaking or public interest entity and is a mining or quarrying or
logging undertaking). In such cases, subsidiaries whose payments to governments in connection
with extractive activities are included in a consolidated report - either under the Reporting
Regulation or other equivalent measures implemented by other Member States - are exempt
from any separate obligation to submit their own reports.

Notably, a parent undertaking is considered to be a mining or quarrying or logging undertaking if
any of its subsidiaries is such an undertaking.

The proposed regulation exempts certain small and medium-sized groups (as defined in the
legislation) from the disclosure obligations described above and sets forth limited exemptions
from the duty to draw up a consolidated report for small and medium-sized groups as defined in
the legislation. The proposed regulation also includes several other limited exemptions, such as
where the shares of a subsidiary undertaking are being held exclusively with a view to re-sale, or
if subsidiary payment information could not be obtained “without disproportionate expense or
undue delay.”

Equivalent Reporting Requirements Exemption

The Reporting Regulation exempts a regulated company from the disclosures described above if
it is subject to “equivalent reporting requirements,” and the payments made by the company are
included in a report prepared in accordance with those equivalent requirements. That exemption
also applies to any subsidiary whose parent company is subject to and has complied with
equivalent reporting obligations. There is no definition of what constitutes an “equivalent
reporting requirement.” The Accounting Directive empowers the European Commission to
identify and apply criteria for assessing the equivalence of third country reporting requirements,
and it stipulates certain mandatory criteria that must be considered in the Commission’s
evaluation process. The reporting requirements embodied in the SEC's Rule 13g-1 were
potentially consistent with the mandatory criteria to be applied by the Commission, although
equivalency with those standards was not tested prior to Rule 13g-1 being vacated. It remains to
be seen how the European Commission will apply the “equivalent reporting” exemption to the
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SEC’s forthcoming reporting rules under Dodd-Frank as well as to the various reporting rules due
to be implemented by other Member States in accordance with the EU Directives.

Timing of Reporting Requirements

An undertaking that is subject to the regulations will be required to file the required reports with
the Registrar of Companies within 11 months of the end of the undertaking’s financial year. An
undertaking that is subject to equivalent reporting requirements in another Member State may
instead file the equivalent report to the Registrar of Companies within 28 days of it becoming
publicly available under the equivalent reporting requirements.

Penalty Regime and Impact Review

The penalty regime under the Reporting Regulation is broadly consistent with that incorporated in
the Companies Act 2006. A failure to file a compliant report will be a criminal offence punishable
with unlimited fines or possible jail terms for directors who cannot show they took all reasonable
steps to comply. The Government has not proposed a late filing penalty regime along the lines of
that which applies to late filing of financial accounts.

The Government has made a commitment to review the impact of the Reporting Regulation
within three years of its coming into force. This also will allow the UK to feed into the broader
review scheduled to be conducted by the European Commission in 2018.

Early Implementation of the EU Transparency Directive

The EU Transparency Directive (as amended in June 2013) extends extractive industry reporting
requirements to all issuers active in extractive industries with securities admitted to trading on
an EU-regulated market. The Transparency Directive (as amended) must be implemented by all
Member States by 26 November 2015.

The UK FCA recently issued a consultation paper proposing the alighment of the implementation
of the new country-by-country reporting requirements in the Transparency Directive (as amended)
with those in the Accounting Directive and the proposed UK Reporting Regulation. Like the
Reporting Regulation, the measures proposed by the FCA would take effect for financial years
commencing on or after 1 January 2015. Under the FCA proposal, a report prepared in
accordance with the Reporting Regulation would be treated as complying with the Disclosure
Rules and Transparency Rules (DTRs), but must be published within 6 months of the end of the
financial year in accordance with the amended Transparency Directive. The FCA proposal would,
however, extend reporting requirements to certain entities that are not subject to the Reporting
Regulation, such as non-EU entities that list securities on exchanges in the UK (EU entities may
also be subject to the FCA rules to the extent their Member States have not yet implemented
standards similar to those in the Accounting Directive and UK Reporting Regulation).

The closing date for comments to the FCA consultation paper is 7 October 2014. The FCA
intends to publish its feedback on the consultation at the end of the year.

The Status of the US Reporting Rules

Pursuant to the Exchange Act, as amended by Dodd-Frank Section 1504, the SEC must adopt
rules requiring SEC-regulated companies that are engaged in the commercial development of oil,
natural gas or minerals to disclose information about payments to foreign governments for
resource extraction.4 The Exchange Act provides that the rules to be adopted by the SEC must
require disclosures regarding the type and total amount of payments made for each project and
the type and total amount of payments made to foreign governments. In August 2012, the SEC

4 Dodd-Frank Section 1504 does not extend to logging industry payments to governments.
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adopted Rule 13qg-1, with the expectation that companies would commence reporting resource
extraction payments for fiscal years ending after 30 September 2013. On 2 July 2013, however,
following a challenge made by the American Petroleum Institute, the US District Court for the
District of Columbia vacated Rule 13qg-1, stating that the SEC had erred in its interpretation of the
law by mandating public disclosure of the resource extraction reports, and had failed to properly
consider requests for exemptive relief from public disclosure. In September 2013, the SEC
announced that it would not appeal the decision.

The SEC has stated that it plans to redraft its resource extraction rule through a new rulemaking
process, taking into account concerns expressed in the District Court's ruling. The precise timing
of the SEC’s forthcoming rulemaking is not known, although the agency has published an agenda
suggesting that it will work to develop its next proposal in the spring of 2015. Notwithstanding
the time frame for action included in the SEC’s regulatory agenda, it is unclear when the SEC will
act; the SEC has not historically adhered closely to the time frames for action included in its
regulatory agenda. It also bears noting that some industry groups have taken action to force the
SEC to take action sooner. For example, Oxfam, an international relief and development
organization, recently filed a lawsuit against the SEC to force the SEC to take action on the
rulemaking. It is unclear whether and when the SEC will respond to the lawsuit. It remains to be
seen whether the rules adopted by the SEC will allow companies subject to those rules to rely on
their Rule 139g-1 reports to satisfy the Reporting Regulation or the EU Transparency Directive.
Based on the provisions required by the Exchange Act, however, it is likely that the future US
rules will have substantial similarity to the new UK reporting regime.

If you have any questions concerning the material discussed in this client alert, please contact the
following members of our firm:

Robert Amaee +44.(0)20.7067.2139 ramaee@cov.com

David Lorello +44.(0)20.7067.2012 dlorello@cov.com

Don Ridings +1.202.662.5357 dridings@cov.com
Steven Fagell +1.202.662.5293 sfagell@cov.com

Witney Schneidman +1.202.662.5375 wschneidman@cov.com
Laura McNeill +44.(0)20.7067.2018 Imcneill@cov.com

Alicia Rathod-Papier +44.(0)20.7067.2287 arathod-papier@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard to the subjects
mentioned herein.

In an increasingly regulated world, Covington & Burling LLP provides corporate, litigation, and regulatory expertise to help clients
navigate through their most complex business problems, deals and disputes. Founded in 1919, the firm has more than 800 lawyers
in offices in Beijing, Brussels, London, New York, San Diego, San Francisco, Seoul, Shanghai, Silicon Valley, and Washington. This
communication is intended to bring relevant developments to our clients and other interested colleagues. Please send an email to
unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.
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