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FERC IMPOSES CIVIL PENALTIES FOR DEMAND RESPONSE MANIPULATION  

In three recent orders, FERC fined a Maine paper mill $5 million and an energy consulting firm and 
an executive with the consulting firm a combined $8.75 million after concluding that they had 
manipulated New England’s demand response markets.  The orders involve similar facts, each 
finding that the entities devised and implemented schemes to inflate customer baselines and 
thereby collect payments for demand response that was never provided.  In addition, there were 
dissents in all three orders regarding the calculation of the penalties imposed. 

The parties assessed penalties in these cases may challenge FERC’s factual findings and penalties 
in federal court.  In cases such as these where the party elects an immediate penalty assessment by 
the Commission instead of first having an administrative hearing, the parties can proceed to federal 
district court, which is authorized to review de novo the law and facts involved and enter a judgment 
enforcing, modifying, enforcing as modified, or setting aside, in whole or in part, the Commission’s 
penalty assessment. 

Demand response means a reduction in the consumption of electric energy by customers from their 
expected consumption in response to an increase in the price of electric energy or to incentive 
payments designed to induce lower consumption of electric energy.  A customer’s “baseline” is an 
estimate of its expected level of electricity consumption, and is used as the basis for measuring the 
quantity of demand response delivered to the market. 

FERC’s orders will be of specific interest to end-use customers that provide demand response, end-
users and firms that provide demand response consulting services, and in general to those that 
participate in wholesale electricity markets and are subject to FERC’s enforcement authority. 

LINCOLN PAPER AND TISSUE  

Commission Order 

On August 29, 2013, FERC imposed a $5 million civil penalty on Lincoln Paper and Tissue, LLC 
(“Lincoln”), a paper mill in Lincoln, Maine, and ordered the company to disgorge $379,000 in profits 
from a manipulation scheme.  Lincoln participated as an end-user demand response provider in ISO 
New England’s (ISO-NE) Day-Ahead Load Response Program (DALRP).     

The Commission determined that in 2007, Lincoln implemented a scheme to inflate its customer 
baseline and thereby be paid for demand response that it never intended to provide or actually 
provided.  Specifically, FERC found that Lincoln inflated its baseline grid consumption by reducing 
one of its generating units’ output from its normal operations during a test period used for setting 
the baseline, thereby increasing Lincoln’s demand on the grid even though using its generation was 
lower cost.  After the test period, Lincoln increased the generator’s output and lowered its demand 
back to normal levels.  Because of the inflated customer baseline, Lincoln portrayed a reduction in 
load simply by resuming normal output.  Thus, the inflated baseline allowed Lincoln to receive 
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demand response payments without having to alter its normal routine to provide any actual demand 
response. 

FERC made the following additional noteworthy findings:  

 Lincoln’s conduct served no legitimate purpose and defrauded ISO-NE at the expense of all of its 
ratepayers.   

 Lincoln’s conduct was fraudulent regardless of whether it violated a specific tariff provision.  An 
entity need not violate a tariff, rule, or regulation to commit fraud. 

 Lincoln’s conduct was not excused based on Lincoln’s complaint about the complexities of the 
DALRP.  The Commission found that the DALRP process for calculating customer baseline was 
straightforward, requiring no customer action other than to operate routinely, and that the record 
evidence did not reflect that Lincoln misunderstood the baseline procedure. 

Dissent 

Commissioner Cheryl LaFleur dissented on the size of the fines assessed to Lincoln (as well as to 
CES, discussed below).  Commissioner LaFleur stated that FERC improperly increased the penalty by 
increasing it based on both the “duration” and “magnitude” of the violations.  Duration and 
magnitude are among the factors in FERC’s penalty guidelines used to calculate enforcement 
penalties.  According to LaFleur, the total monetary loss caused by the fraud was a direct function of 
how long the fraud persisted, and therefore the magnitude penalty increase already accounted for 
duration.  LaFleur stated that the Commission should have used its discretion in applying the 
guidelines to avoid double counting duration in calculating the penalty. 

FERC’s order is available here. 

COMPETITIVE ENERGY SERVICES AND DR. RICHARD SILKMAN  

Commission Orders 

Also on August 29, 2013, FERC imposed a civil penalty of $7.5 million on Competitive Energy 
Services (CES), a Maine firm that provides energy consulting services and ordered it to disgorge 
$167,000 in profits.  CES assisted the Rumford Paper Company with its participation in ISO NE’s 
DALRP.  Rumford’s conduct was not the subject of the CES Order.  The Commission found that on 
behalf of Rumford, CES implemented a scheme similar to Lincoln’s to inflate the customer baseline 
and thereby inappropriately receive demand response payments, described above.   

In addition to making findings similar to those in the Lincoln order, the Commission also found that:  

 CES’s advice to Rumford to deviate from its “normal operations” was evidence of fraudulent 
conduct, where CES’s advice to and compensation from Rumford were premised on a departure 
from Rumford’s routine practices. 

 CES’s claimed ignorance about the nature of legitimate DALRP participation was disingenuous, 
given that CES’s expertise entails advising clients on energy program participation. 

In a separate order, FERC also imposed a civil penalty of $1.25 million on CES’s managing member 
Dr. Richard Silkman for his role in CES’s advising Rumford.  The Commission found Dr. Silkman was 
liable as an individual and stated that pursuing claims against CES and Silkman was necessary to 
appropriately deter corporate and individual fraudulent conduct. 
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Dissents 

As noted above, Commissioner LaFleur dissented on the size of the fines assessed to CES, stating 
that FERC improperly increased the penalties by considering both the “duration” and “magnitude” of 
the violations. 

Commissioner LaFleur also dissented, together with Commissioner John Norris, on Dr. Silkman’s 
fine, arguing that, as managing member of CES, Dr. Silkman would likely be required to pay some 
portion of the penalty imposed upon CES.  Therefore, FERC should have considered the impact of the 
penalties against both CES and Dr. Silkman as an individual in determining the appropriate penalty 
for Dr. Silkman. 

FERC’s orders are available here and here. 

 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Energy Practice Group: 

William Massey +1.202.662.5322 wmassey@cov.com 
Bud Earley +1.202.662.5434 bearley@cov.com 
Elizabeth Spavins +1.202.662.5495 espavins@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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