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EUROPEAN PARLIAMENT APPROVAL OF THE EU PATENT PACKAGE 

TODAY’S DEVELOPMENTS 

After decades of discussions, the European Parliament today voted in favour of the “EU patent 
package.”  The European Parliament’s vote follows the approval of the European Council yesterday. 

Today’s vote represents a major political breakthrough, and it is now highly likely that the package 
will be implemented, although ratification by individual European countries is still required.  The EU 
patent package will enter into force on January 1, 2014 or after 13 European countries have ratified 
it, whichever is later.  The 13 ratifying countries must include the UK, France, and Germany.  Spain 
and Italy have so far decided not to participate in the EU patent package because they object to the 
language regime.  In 2011, Spain and Italy mounted a challenge to the procedural route by which the 
EU patent package is being adopted.  Earlier today, the Advocate General of the Court of Justice of 
the European Union (“CJEU”) proposed that the CJEU dismiss the Spanish and Italian actions.   

EU PATENT PACKAGE 

The EU patent package will create a Unitary EU Patent that is a uniform patent that will have equal 
effect and will be granted, transferred, and enforced in a unitary way throughout participating 
Member States.  Unitary EU Patents will be granted through the existing European Patent Office, but 
a new court system will be set up to enforce such patents and hear revocation actions.  The Central 
Division of new court will be located in Paris, although a section in London will hear chemical and 
pharmaceutical cases, and a section in Munich will hear mechanical engineering patent cases.  The 
Unitary EU Patent will, in time, replace the current system of European patents that — after grant — 
operate as independent national patents in up to 38 countries, and have to be renewed and 
enforced on a national basis. 

The new regime reduces the translation requirements involved in obtaining patent protection across 
Europe.  Patent applications need to be filed in English, French, or German, and no translations are 
required in order to validate the patent, making the process through to grant cheaper and quicker. 

The text approved today was the compromise text of the Enhanced Cooperation in the Area of the 
Creation of Unitary Patent Protection: Implementation (the “Unitary Patent Regulation”).  The Unitary 
Patent Regulation together with (i) the proposed international agreement on the establishment of a 
unified patent court, and (ii) the proposed regulation on translation arrangements make up the three 
elements of the EU patent package. 

It is hoped that the new unitary patent court will make patent litigation more affordable for small and 
medium sized enterprises, allow patentees to obtain pan-European injunctions and damages 
awards, and reduce forum-shopping in Europe. 

While the objective of the EU patent package is almost universally endorsed, many including the 
International Association for the Protection of Intellectual Property (AIPPI) and the Intellectual 
Property Judges Association (IPJA) objected to the current form of the EU patent package and had 
asked for more time to work on the details of the proposed litigation system.  Despite the various 
objections, a sizeable majority of the European Parliament voted in favour of each of the three 
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elements of the EU patent package today, and it is expected that the Unitary Patent Regulation will 
be adopted later this month, and the Treaty Establishing the Unified Patent Court will be signed in 
February 2013. 

SPAIN AND ITALY AND THE ENHANCED CO-OPERATION PROCEDURE 

Of the 27 European Union Member States, 25 have agreed in principle to participate in the EU 
patent package.  Spain and Italy did not support the compromise that the rest of Europe reached on 
the language regime for the Unitary EU Patent. 

In order to progress the Unitary EU Patent, despite the Spanish and Italian opposition, and break the 
deadlock that had lasted for over 30 years, on March 10, 2011 the European Council authorized the 
use of the “enhanced cooperation procedure” for the EU patent package.  This procedure allows 
groups of member states to move ahead together, without the involvement of all 27 EU member 
states.  It is intended as a last resort, and has only been used once before in European legislative 
history. 

In Joined Cases C 274/11 and C 295/11 Kingdom of Spain (C 274/11) and Italian Republic (C 
295/11) v Council of the European Union, Italy and Spain mounted a legal challenge to the 
European Council’s decision to proceed using the enhanced cooperation procedure.  Earlier today 
and shortly before the scheduled vote of the European Parliament, Advocate General Yves Bot 
announced his support for the Council’s March 10, 2011 decision, and urged the CJEU to uphold the 
Council’s decision and therefore the legal basis for the EU patent package.  Although the CJEU is not 
obliged to follow the Advocate General’s recommendations, it frequently does reach the same 
conclusion, and seems likely to do so in this instance.  Spain and Italy are free to opt back in to the 
EU patent package at any time. 

CONCLUSION 

It now seems very probable that the Unitary EU Patent will become a reality after decades of 
negotiation.  The European Commission anticipates that the European Patent Office will grant the 
first Unitary EU Patent in 2014. 

 

If you have any questions concerning the material discussed in this client advisory, please contact 
the following members of Covington: 

Morag Peberdy +44.207.0672107 mpeberdy@cov.com 
Peter Bogaert +32.2.549.5243 pbogaert@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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