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November 20, 2012 

FERC REPORTS ON 2012 ENFORCEMENT ACTIVITIES, MODIFIES 
POLICY ON TRANSMISSION INVESTMENT INCENTIVES, AND 

ADDRESSES TRANSPARENCY REQUIREMENTS 

On November 15, 2012, FERC issued its annual report on enforcement activities.  The report is 
significant because it identifies FERC’s Office of Enforcement’s (“Enforcement”) priorities and 
provides information regarding non-public enforcement activities, such as investigations opened, 
self-reported violations, and investigations closed without public enforcement action.  The report is of 
interest to all market participants because it provides a better understanding of FERC’s enforcement 
concerns and thus assists compliance efforts. 

FERC also modified its policy toward evaluating incentive rates for transmission facility investments.  
The changes primarily require applicants to take steps to minimize project risk before requesting 
return on equity incentives.  Finally, with regard to transparency, FERC seeks comment on expanding 
natural gas transaction reporting requirements and is changing the software with which electricity 
transactions are reported.  These actions are of interest to those holding interests in electric 
generation or transmission assets, marketers that transact in wholesale electricity markets in the 
U.S., and  participants in natural gas markets. 

2012 REPORT ON ENFORCEMENT  

Enforcement remains primarily concerned with cases involving the greatest harm to the public, 
where there is often significant gain to the violator or loss to the victims.  Enforcement’s priorities for 
FY2012 and FY2013 continue to be (i) fraud and market manipulation, (ii) serious violations of 
reliability standards, (iii) anticompetitive conduct, and (iv) conduct that threatens the transparency of 
regulated markets. 

Anticompetitive conduct and conduct that threatens market transparency include the violation of 
rules designed to limit market power or to ensure the efficient operation of regulated markets.  With 
respect to reliability, Enforcement focuses primarily on violations resulting in actual harm, but also is 
concerned with cases involving repeat violations, violations of standards that carry a high violation 
risk factor, and violations that present a substantial actual risk to the bulk power system.  To better 
accomplish the priority of detecting and preventing manipulation, Enforcement created the Division 
of Analytics and Surveillance (“DAS”) in February 2012.  In its first year, DAS reviewed numerous 
instances of potential misconduct and participated in Enforcement investigations. 

An overview of the activities of each of Enforcement’s divisions during FY2012 follows: 

Division of Investigations (“DOI”) 

 Investigations :  During FY2012, DOI opened between sixteen and twenty-one investigations and 
closed sixteen.  Nine investigations resulted in settlements that collectively resulted in the 
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payment of over $148 million in civil penalties and more than $119 million in disgorgement.  The 
settlements resolved investigations concerning market manipulation, submission of misleading 
information, reliability standards violations, open access transmission tariff (“OATT”) violations, 
and natural gas open access policies. 
Of the investigations opened in FY2012, the majority involved market manipulation or false 
statements to the Commission or RTO/ISO, while other investigations involved tariff violations 
and manipulation, Market-Based Rate (“MBR”) authority, and section 203 of the Federal Power 
Act.  (Some of the investigations involved more than one type of violation or multiple subjects.)  
Twenty-one investigations were closed in FY2012 through settlement, Commission show cause 
orders, or without enforcement action.  Reasons for closing investigations without further action 
included the fact that violations leant themselves more readily to resolution by a regional entity, 
the errors were inadvertent, and there was insufficient evidence to prove that the transactions 
were part of a manipulative strategy.   

 Self-Reports:  Since the issuance of FERC’s first Policy Statement on Enforcement in 2005, DOI 
has received 547 self-reports, 89 of which were received during FY2012.  In FY2012, OATT 
violations accounted for a significant portion of self-reports received.  Of the 89 reports received 
in FY2012, 49 were closed after initial review without opening an investigation and review is still 
pending for 46 (including self-reports received before FY2012).  Reasons cited for closing self-
reports with no action include the absence of harm or wrongful intent, prompt self-reporting and 
remedial action, and the institution of measures to prevent recurrence. 

 Notices of Penalty (“NOP”) and Alleged Violations:  DOI processed thirty-three full NOPs and 
twelve Spreadsheet NOPs, in which Regional Entities (“REs”) proposed monetary penalties 
totaling approximately $6.5 million for violations of reliability standards.  In addition, seven 
notices of alleged violations were issued in FY2012. 

 Enforcement Hotline:  During FY2012, Enforcement received 185 hotline calls and resolved 165 
matters (including matters that remained open at the end of FY2011).  A significant percentage 
of calls received related to subjects outside of FERC’s jurisdiction or contested matters pending 
before the Commission. 

Division of Audits (“DA”) 

 Audits:  In FY2012, DA completed fifty-nine audits and related activities.  Forty-four audits were 
traditional audits of public utilities, natural gas pipelines, and storage companies.  The audits 
addressed topics including compliance with OATT provisions, reliability, accounting and reporting, 
and recovery of tax effects of goodwill.  These audits resulted in 399 recommendations for 
corrective action and directed over $5.8 million in refunds.  DA also directed accounting 
adjustments of $3.5 million that will preclude their recovery through future rate proceedings. 
The remaining fifteen audits were reliability oversight audits jointly conducted with the Office of 
Electric Reliability (“OER”) to observe and provide feedback to REs as they conducted their audits 
of registered entities. 

Division of Analytics and Surveillance (“DAS”) 

The Commission created the Division of Analytics and Surveillance (“DAS”) in February 2012.  DAS 
develops surveillance tools, conducts surveillance, and analyzes transactional and market data to 
detect potential manipulation, anticompetitive behavior, and other anomalous activities in energy 
markets.  DAS focuses on three areas: (1) natural gas surveillance; (2) electric surveillance; and 
(3) transactional analysis.  DAS analysts and economists participate in investigations with attorneys 
from DOI by providing transactional and market event analysis as well as subject matter expertise. 
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In FY2012, the Commission issued two final rules that  enhance DAS’s ability to conduct surveillance 
of the electric markets and to analyze individual market participant behavior, Order Nos. 760 and 
768.  Order No. 760 requires each jurisdictional RTO/ISO to electronically deliver to the Commission 
data related to the markets the RTO/ISO administers.  Order No. 768 requires market participants 
that are excluded from the Commission’s jurisdiction under Federal Power Act section 205, and have 
more than a de minimis market presence, to file EQRs with the Commission.  The rule also revises 
the existing EQR filing requirements. 

Division of Energy Market Oversight (“Market Oversight”) 

 Market Monitoring:  Market Oversight initiated projects designed to evaluate market trends, 
assess behavior, and identify potentially improper behavior or inadequate market rules.  During 
FY2012, projects included seasonal market assessments for the natural gas and electric 
markets and Market Oversight’s annual State of the Markets Report assessing significant events 
of the past year. 

Market Oversight also released its Energy Primer, a comprehensive overview of natural gas and 
electric markets with detail on specific market product segments.  The Primer provides a national 
perspective and also looks at regional and local markets.  The Primer also includes a chapter 
broadly discussing manipulation. 

 Other activities conducted by Market Oversight included outreach and communication, forms 
administration and filing compliance, and rulemakings.  With regard to filing requirements, after 
eight public utilities failed to comply with Electric Quarterly Report (“EQR”) filing requirements 
within fifteen days of a January 31, 2012, Commission order, FERC revoked the utilities’ market-
based rate authority and terminated their electric market-based rate tariffs. 

 FERC’s 2012 Report on Enforcement is available here. 

TRANSMISSION INVESTMENT INCENTIVES 

FERC issued a policy statement that modifies the way the Commission evaluates requests for rate 
incentives applicable to investment in proposed transmission infrastructure,  the costs of which are 
recovered from utility customers through traditional cost-based utility-type rates.  Since 2006, FERC 
has evaluated more than 85 applications for incentives representing over $60 billion in transmission 
investment.  The transmission incentives program has been controversial.  State commissions and 
consumer representatives have complained that FERC has been too willing to award incentives for 
routine projects and that the incentives lead to projects that cost too much or that are too risky.  

Background 

In 2006, pursuant to the Energy Policy Act of 2005, FERC adopted rules providing for incentive rate 
treatments for transmission to promote efficient transmission and generation, encourage new 
technologies, provide an equity return that attracts new investment in transmission, and allow 
recovery of all prudently incurred costs.  The transmission incentives are basically a relaxation of 
certain traditional rate policies.  

FERC’s rules identify the following incentives: 

 Adders to a base return on equity (ROE) to reflect project risks that exceed normal levels of risk. 

http://www.ferc.gov/legal/staff-reports/11-15-12-enforcement.pdf
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 Recovery of 100% of costs of projects abandoned due to factors beyond the developer’s control.  
Traditional policy limits recovery to 50% of costs. 

 Recovery of 100% of investment costs before a project is placed in service (Construction Work In 
Progress, or CWIP).  Traditional CWIP policy allows only 50%. 

 Hypothetical capital structures that are usually more weighted to higher cost equity financing 
than the actual capital structure that is traditionally allowed. 

 Accelerated depreciation for rate recovery.  Depreciation expense is traditionally based on the 
physical life of an asset. 

 Recovery of pre-commercial operations costs, such as studies and surveys. Traditionally, 
recovery of such costs is not allowed until a facility is in service. 
 

To qualify for any of the incentives, a transmission developer must make two showings:  

 The project will ensure reliability or reduce the cost of power by reducing transmission 
congestion.  

 There is a nexus between the incentives sought and the risks and challenges of a project.  As a 
proxy for this “nexus test,” FERC has considered whether a transmission project is non-routine, 
based on such factors as its scope, effect and risks and challenges.  

The policy statement 

In the new policy statement, FERC modified its approach to evaluating incentive requests and 
provided additional guidance to prospective applicants. 

With respect to the nexus test, FERC will no longer rely on an analysis of whether a project is non-
routine, but instead will analyze the need for each individual incentive requested and how the total 
package of incentives requested is tailored to address a project’s demonstrable risks and 
challenges.  

Most of the guidance in the policy statement addresses requests for ROE adders.  Applicants seeking 
an incentive ROE based on a project’s risks and challenges are expected to make the following 
showings: 

 The project faces risks and challenges that are not already accounted for in the base ROE or 
addressed through the risk reducing incentives, such as CWIP and recovery of abandoned plant 
costs. 

 The applicant is taking steps to minimize risk, such as using best practices in project 
management and procurement and pursuing joint ownership arrangements to diversify financial 
risk and minimize siting risks. 

 Alternatives to the project have been, or will be, considered in a transmission planning process 
or another appropriate forum. 

 A commitment to limiting the application of the incentive ROE to a cost estimate. 

 
The policy statement will be applied prospectively to applications received after its date of issuance, 
November 15, 2012. 

FERC’s policy statement is available here. 

http://www.ferc.gov/whats-new/comm-meet/2012/111512/E-3.pdf
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TRANSPARENCY IN GAS AND ELECTRICITY MARKETS  

To promote transparency with respect to natural gas markets, FERC issued a Notice of Inquiry (NOI) 
requesting comments on revising the Commission’s reporting requirements pursuant to the  
transparency provisions of the Natural Gas Act (NGA).  FERC has identified additional information 
that may be necessary to facilitate price transparency and assist the Commission in detecting and 
deterring, market manipulation. 

Currently, natural gas market participants that buy or sell above 2.2 Bcf annually of wholesale 
natural gas for next day delivery or next month delivery are required to report annually through Form 
No. 552 their annual sales and purchase volumes, by product (i.e., gas for next day vs. next month 
delivery) and by transaction type (e.g., fixed and index priced), and whether the specific transaction 
was reported to natural gas index price publishers.  FERC also  receives tick data (i.e., data that 
shows the price and volume of every consummated trade) from the Intercontinental Exchange (ICE) 
for physical and financial natural gas transactions and natural gas futures tick data from NYMEX.  All 
of this data is available to market participants.  However, according to FERC, this information does 
not provide full market visibility or price transparency. Much of the data is aggregated and does not 
provide transaction-specific details.   

Accordingly, FERC is considering requiring all market participants engaged in sales of wholesale 
physical natural gas in interstate commerce to report quarterly every natural gas transaction within 
the Commission’s NGA jurisdiction that entails physical delivery for the next day (i.e., next day gas) or 
for the next month (i.e., next month gas).  The following data elements would be required: name of 
the trading company, name and location of its holding company, product traded, trade execution 
method, settlement type (e.g., fixed or index priced), volume of natural gas traded, location (hub), 
price, and date and time of the transaction, name of the counterparty, and the name(s) of the index 
publisher(s) to which each transaction was reported.  FERC is also considering releasing the 
transactional information to the public on a quarterly basis, one month after it is reported. 

Comments are due 60 days after publication in the Federal Register.  The gas transparency NOI is 
available here. 

With respect to promoting transparency in electricity markets, FERC adopted a new rule regarding 
the process for filing Electronic Quarterly Reports (EQRs).  FERC requires utilities to file EQRs that 
summarize the terms and conditions of power sales and transmission service agreements and 
provide transaction information for all power sales.  EQRs are now filed using Microsoft Visual FoxPro 
software downloaded from FERC’s website.  However, this process will soon be outmoded because 
Microsoft will not support the software after 2015 and its data size limitations will soon restrict 
FERC’s ability to add data fields to the EQR. 

Pursuant to new Order No. 770, FERC will discontinue use of the FERC-distributed software and 
instead adopt a web-based approach that will allow a utility to file an EQR directly through FERC’s 
website, either through a web interface or by submitting an Extensible Mark-Up Language-formatted 
file.  This change will apply to EQR filings beginning with the third quarter 2013 EQR, which will 
provide data for July through September 2013. 

Order No. 770 is available here. 

 

http://www.ferc.gov/whats-new/comm-meet/2012/111512/G-3.pdf
http://www.ferc.gov/whats-new/comm-meet/2012/111512/E-5.pdf
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If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our industries, regulatory & legislative group: 

William Massey 202.662.5322 wmassey@cov.com 
Robert Fleishman 202.662.5523 rfleishman@cov.com 
Bud Earley 202.662.5434 bearley@cov.com 
Elizabeth Spavins 202.662.5495 espavins@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2012 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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