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October 9, 2012 

THE GOVERNMENT CONTRACTS UPDATE 

On a semi-monthly basis, Covington & Burling LLP’s Government Contracts practice delivers its 
update of major news, notes, and trends relevant to government contractors. 
 
BUDGET AND SEQUESTRATION UPDATE 

On September 28, 2012, President Obama signed continuing resolution H.J. Res. 117, appropriating 
$1.047 trillion to fund federal projects for six more months — until March 27, 2013.  Sequestration 
remains scheduled, however, for January 2, 2013.  We are monitoring this issue closely and will 
continue to report on any relevant developments. 

EXECUTIVE ORDER ON HUMAN TRAFFICKING 

On September 25, President Obama issued an Executive Order to strengthen protections against 
human trafficking in federal government contracts.  The Order instructs the FAR Council to amend 
the Federal Acquisition Regulation within 180 days of the Order.   

The Executive Order will enhance government contractors’ responsibilities in a number of ways.  
First, the list of prohibited activities will be expanded for all contractors and their employees to 
include labor-related conduct that might facilitate trafficking.  New substantive prohibitions are: 

1. Using misleading or fraudulent recruiting practices; 

2. Charging employees recruitment fees; 

3. Destroying or denying access to employee identity documents; and  

4. Failing to pay return transportation costs for certain employees who have finished 
employment outside that employee’s nation of residence. 

 
Second, contractors will be required to create “compliance plans” pertaining to the portion of any 
non-commercial contract that is to be performed outside the United States, if the value of 
performance outside the United States exceeds $500,000.  Third, full cooperation with audits and 
investigations will be contractually mandated.  Finally, human trafficking violations will be tied more 
explicitly to potential suspension and debarment, in part because responsible officials will be 
required to consider whether such activities warrant suspension or debarment. 

If contractors have not yet developed robust procedures in light of existing responsibilities under FAR 
52.222-50, doing so should be a priority, particularly given the additional obligations and increasing 
government focus on the fight against human trafficking.  Contractors with existing policies and 
procedures addressing human trafficking should revisit those documents to ensure that they 
appropriately reflect the added requirements. 

http://www.cov.com/
http://www.whitehouse.gov/the-press-office/2012/09/25/executive-order-strengthening-protections-against-trafficking-persons-fe
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RECENT CASES 

 United States v. Renal Care Group, Inc., No. 11-5779 (6th Cir. Oct. 5, 2012) — The Sixth Circuit 
finds no liability under False Claims Act where a company makes reasonable attempts to comply 
with ambiguous regulations. 

The Sixth Circuit reversed a district court ruling that a dialysis provider had created a sham 
company to increase Medicare reimbursements, knowing that the company was not in 
compliance with Medicare rules and regulations.  The Sixth Circuit found that the defendant did 
not act with reckless disregard of alleged falsity, nor was there actual knowledge or deliberate 
ignorance.  To the contrary, the court found that the defendant had made good faith efforts at 
compliance in light of regulatory ambiguity.  The court explained that “[t]he False Claims Act is 
not a vehicle to police technical compliance with complex federal regulations.”  Nor is a profit 
motive an adequate basis for liability under the False Claims Act; as the court stated, “[w]hy a 
business ought to be punished solely for seeking to maximize profits escapes us.”  This decision 
underscores the need for companies to take careful, documented steps to analyze and respond 
to the rules and regulations governing their business.  

 Elmendorf Supp. Service Joint Venture v. United States, No. 12-346C (Fed. Cl. Sept. 10, 2012) — 
Contractor loses standing to protest an agency decision to insource work, because insourcing 
had already begun and prior request for injunctive relief had been denied. 

A contractor sought to protest the Air Force’s decision to insource supply services.  The court 
held that the contractor lost standing when its contract to provide those services expired and the 
government commenced performance of the insourced work.  Several months prior to this 
decision, when the contractor first protested, the court refused to grant an injunction because (i) 
the protest was not likely to succeed on the merits and (ii) the contractor had waited 16 months 
after the insourcing decision to protest.  See Elmendorf Supp. Servs. Joint Venture v. United 
States, No. 12-346C (Fed. Cl. June 22, 2012).  That first decision by Judge Bruggink adopted a 
phrase that has been quoted often since:  “Equity aids the vigilant, not those who slumber on 
their rights.” 

If the court had issued an injunction in its first decision, while the contractor was still performing, 
then the court may have found in this subsequent decision that the contractor still had standing.  
It is clear, therefore, that COFC protests should be filed promptly, together with a request for a 
provisional remedy where appropriate, to preserve the availability of injunctive relief.  This is 
particularly important in the insourcing context, because failure to obtain injunctive relief will 
result in lack of standing as soon as the government begins the insourcing in question. 

TRENDS 

 Funding Clean Energy.  According to a September 24 report, DOD spending on renewable energy 
and energy efficiency programs (at $163 million for 2013) will rise steadily over the coming years 
(to nearly $1.8 billion by 2025).  To cut energy costs, DOD is increasing its use of Energy Savings 
Performance Contracts ( or “ESPCs”), whereby contractors invest in upgrades to DOD facilities, 
are paid based on the resulting utility savings.  In addition, DOD is continuing to look for 
opportunities to install renewable energy sources on DOD installations, including several solar 
energy projects. 

On October 3, 2012, OMB issued guidelines for federal agencies, advising that the budget costs 
of ESPCs, including capital costs, can be scored on a yearly basis during the contract term (rather 
than having all costs fully scored, up front, to the first year of the contract).  To qualify, the ESPC 
must allow the Government to retain title to the installed capital goods. 

http://www.ca6.uscourts.gov/opinions.pdf/12a0355p-06.pdf
http://www.uscfc.uscourts.gov/sites/default/files/BRUGGINI.ELMENDORF091012.pdf
http://www.pikeresearch.com/research/renewable-energy-for-military-applications
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 Promoting Strategic Sourcing.  GAO reported on September 20 that federal agencies should 
make better use of “strategic sourcing,” and it touted its “Federal Strategic Sourcing Initiative,” 
which advertises discounts, business planning assistance, and procurement best practices.  GAO 
wants agencies to leverage the Government’s buying power with a “holistic” approach of 
reducing duplicative contract vehicles, sharing data, improving inter-agency management and 
transparency, and arranging “optimal solutions” (i.e., greater discounts) with industry. 

 State False Claims Legislation.  On September 27, 2012, California became the first state to 
update state laws to align with the federal False Claims Act, providing stronger whistleblower 
protections, stiffer penalties, and greater recoveries for qui tam relators. 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our Government Contracts practice: 

Alan Pemberton 202.662.5642 apemberton@cov.com 
Robert Nichols 202.662.5328 rnichols@cov.com 
Susan Cassidy 202.662.5348 scassidy@cov.com 
Jennifer Plitsch 202.662.5611 jplitsch@cov.com 
Steve Shaw 202.662.5343 sshaw@cov.com 
Scott Freling 202.662.5244 sfreling@cov.com 
Joshua Simmons 202.662.5778 jsimmons@cov.com 
Jade Totman 202.662.5556 jtotman@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2012 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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