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SEC ADOPTS CONFLICT MINERALS RULES 

After a delayed and highly contentious rulemaking process, the Securities and Exchange Commission 
(“SEC”) on August 22, 2012 adopted, by a 3-2 vote, final rules implementing conflict minerals 
reporting rules under Section 1502 of the Dodd-Frank Wall Street Reform and Consumer Protection 
Act (“Dodd-Frank Act”).1  These rules will require public companies annually to disclose information 
about their use of specific minerals originating and financing armed groups in the Democratic 
Republic of the Congo (“DRC”) or an adjoining country.  These so-called “conflict minerals” are 
tantalum, tin, tungsten, and gold.2 

The new rules have a broad scope that will encompass many public companies because the subject 
minerals are used to manufacture a wide array of products, such as smartphones, cameras, 
computers, microchips, light bulbs, and automobiles.3  Further, because the information called for by 
the rules will require many companies to undertake potentially extensive inquiries regarding the 
origin of the minerals down their supply chains, there could be substantial costs and challenges in 
implementing systems and processes to comply with the rules.4 

In response to commenters’ concerns about these costs and challenges, the SEC made a number of 
changes to the rules as originally proposed.  For example, to address concerns about still-developing 
supply chain tracing protocols, the final rules allow companies, for a two-year period (four years for 
smaller reporting companies), to designate products as “DRC conflict undeterminable” if they are not 
able to make certain of the factual determinations called for by the rules.  The final rules also drop 
the requirement from the proposed rules to perform due diligence and file a related report on conflict 
minerals from recycled and scrap sources.  

All disclosures required under the rules will be filed using a newly-created form, Form SD.  The first 
reports containing required conflict minerals disclosure will be due by May 31, 2014, and will cover 
the calendar year ended December 31, 2013.5 

 
1 See Conflict Minerals, Rel. No. 34-67716 (Aug. 22, 2012) (“Adopting Release”).  Commissioners Paredes and 
Gallagher voted against the rules.  The text of the final rules is included in the Adopting Release which is 
available on the SEC’s website. 
2 More precisely, “conflict mineral” means columbite-tantalite (coltan), cassiterite, gold, wolframite, or their 
derivatives.  Section 13(p)(5) of the Securities Exchange Act of 1934 (“Exchange Act”) and Section 1502(e)(4) 
of the Dodd-Frank Act.  The new rules modify this definition slightly by stating that the derivatives are limited to 
tantalum, tin, and tungsten.  Item 1.01(d)(3) of Form SD.  The Secretary of State can designate additional 
conflict minerals by making a determination that the minerals or their derivatives are financing conflict in the 
DRC or an adjoining country.  To date, the Secretary of State has not made such a determination. 
3 The SEC estimates that approximately 6,000 public companies, and nearly 280,000 suppliers, will be 
affected by the new rules.  Adopting Release at 309. 
4 Indeed, the SEC’s estimate of the initial cost of compliance is $3-4 billion, a significant increase from its 
original estimate of approximately $71 million, which many commenters contended was grossly deficient. 
5 On the same day it adopted the conflict minerals reporting rules, the SEC also adopted final rules 
implementing Section 1504 of the Dodd-Frank Act, requiring annual disclosure of certain payments made by 

http://www.cov.com/
http://www.sec.gov/rules/final/2012/34-67716.pdf
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LEGISLATIVE BACKGROUND 

Section 1502 of the Dodd-Frank Act has little to do with the financial crisis at which most of that act 
was aimed.  Instead, it is intended to bring transparency to the mining and trading of minerals by 
armed groups perpetrating human rights abuses in the DRC.  Congressional proponents of Section 
1502 have stated that the goal of this increased transparency is to sway companies in the United 
States and around the world to reduce their purchases of such conflict minerals and thereby stem 
the flow of funds to the identified armed groups.6  These humanitarian objectives are far afield from 
the securities laws’ traditional focus on investor protection.7 

To accomplish these goals, the Dodd-Frank Act added new Section 13(p) to the Exchange Act which 
has the following provisions: 
  
 The SEC must adopt rules requiring annual disclosure by any company which uses conflict 

minerals that are “necessary to the functionality or production of a product” manufactured by the 
company. 

 If a company meets the foregoing standard and the conflict minerals used by it originated in the 
DRC or an adjoining country (“covered countries”),8 the company must submit a report to the 
SEC (a “Conflict Minerals Report”) describing the measures taken by the company to exercise 
due diligence on the source and chain of custody of such minerals. 

 The due diligence measures must include an independent private sector audit submitted through 
the SEC and certified by the person submitting the Conflict Minerals Report.9   

 The Conflict Minerals Report must also include a description of the products manufactured or 
contracted to be manufactured that are not “DRC conflict free,”10 the entity that conducted the 
audit, the facilities used to process the conflict minerals, the country of origin of the conflict 
minerals, and the efforts to determine the mine or location of origin with the greatest possible 
specificity. 

                                                                                                                                                                           
resource extraction issuers.  The disclosures required under both reporting regimes will be made using new 
Form SD. 
6 See, e.g., letter from Barbara Boxer, Frank R. Lautenberg, Barbara A. Mikulski, Sheldon Whitehouse and Ron 
Wyden, U.S. Senators, to Mary L. Schapiro, Chairman, SEC (Feb. 16, 2012). 
7 Some commenters contended that the rules would serve to protect investors by eliciting information that 
could be material to an understanding of the risks in an issuer’s reputation or supply chain.  Adopting Release 
at 9.  However, Commissioners Paredes and Gallagher, in explaining their votes against the rules, questioned 
whether the securities laws are the appropriate tool to accomplish the primary objective of alleviating the 
humanitarian crisis in the DRC. 
8 An “adjoining country” is defined under Section 1502 and in the new rules as “a country that shares an 
internationally recognized border with the” DRC.  Currently, the covered countries are the Democratic Republic 
of the Congo, Angola, the Republic of the Congo, Uganda, Rwanda, Burundi, Tanzania, Zambia, South Sudan, 
and the Central African Republic.  See Section 1502(e)(1) of the Dodd-Frank Act and Item 101(d)(1) of Form 
SD. 
9 Section 13(p) further requires that the independent private sector audit be conducted in accordance with 
standards established by the Comptroller General of the United States, in accordance with rules promulgated 
by the SEC in consultation with the Secretary of State.   
10 A product is “DRC conflict free” if it does not contain necessary conflict minerals that directly or indirectly 
finance or benefit armed groups in the covered countries.  Item 101(d)(4) of Form SD. The term “armed group” 
means an armed group that is identified as a perpetrator of serious human rights abuses in the annual Country 
Reports on Human Rights Practices under sections 116(d) and 502B(b) of the Foreign Assistance Act of 1961 
(22 U.S.C. §§ 2151n(d) and 2304(b)) relating to the covered countries. 
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Section 1502 presented a host of rulemaking challenges for the SEC, including, among other things, 
how to define whether a mineral was necessary to the functionality or production of a product, the 
scope of an acceptable due diligence exercise, whether any de minimis exception or phase-in period 
should be included, the treatment of recycled and scrap metals under the rule, the content and form 
of the Conflict Minerals Report, and the scope of the related audit.  Although the SEC proposed 
implementing rules in December 2010, the comment deadline was extended and the SEC failed to 
meet the statutory deadline of April 17, 2011.  The rulemaking process was punctuated by intense 
lobbying from stakeholders on all sides of the issue, as well as an unusually high level of public 
comment by members of Congress.   
 
In voting against the rules, Commissioners Paredes and Gallagher both criticized the lack of analysis 
by the SEC’s staff regarding whether the SEC’s rules would actually promote the benefits intended by 
Section 1502, i.e., an alleviation of the emergency humanitarian situation in the DRC.  Commissioner 
Gallagher also expressed concern about the disproportionate burden of the new rules on smaller 
reporting companies.11 
 
THE NEW RULES 

The SEC’s rules envision a three-step compliance process, as follows: 

FIRST, a company must determine whether it is subject to the rules based on its use of conflict 
minerals.   

SECOND, a company that is subject to the rules must conduct, in good faith, a “reasonable 
country of origin inquiry” that is reasonably designed to determine if the conflict minerals 
originated in the covered countries or are from recycled or scrap sources.   

THIRD, a company that determines that its conflict minerals originated in the covered countries 
and are not from recycled or scrap sources, or has reason to believe that its conflict minerals 
may have originated in the covered countries and may not be from recycled or scrap sources, 
must exercise due diligence on the source and chain of custody of its conflict minerals and may 
need to file a Conflict Minerals Report. 

Annex A contains a flow chart from the Adopting Release illustrating this three-step compliance 
process.  The remainder of this advisory describes the process in more detail. 

STEP ONE -- WHO IS SUBJECT TO THE RULES? 

A company will be subject to the rules if it meets the following two criteria: 

 it files reports with the SEC under Sections 13(a) or 15(d) of the Exchange Act (this includes 
domestic companies, foreign private issuers, and smaller reporting companies); and 

 conflict minerals are necessary to the functionality or production of a product manufactured by 
the company or contracted by the company to be manufactured. 

MEANING OF “MANUFACTURED.”  The rules do not define the term “manufacture” because the SEC 
believes the term is generally understood.  However, the Adopting Release states that the SEC does 
 
11 These concerns may suggest the possibility that the rules will be challenged in court, although the Adopting 
Release’s extensive discussion of estimated costs of compliance, as well as the fact that the rules implement a 
Congressional mandate, may present obstacles to such a challenge. 
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not consider a company to “manufacture” a product if it only services, maintains or repairs the 
product.12  On the other hand, the Adopting Release makes clear that a company that assembles 
products using components that are not raw materials, such as automobile or electronics 
manufacturers, are considered “manufacturers” for purposes of the rules.13 

MEANING OF “CONTRACTED TO BE MANUFACTURED.”  Whether a product is “contracted to be 
manufactured” by a company depends on the degree of influence the company exercises over the 
manufacturing of the product, including its influence over the materials, parts, ingredients or 
components to be included in the product.14  The Adopting Release makes clear that a company 
must have some actual influence over the manufacturing of the product in order to be covered by 
the rules.15  This articulation is a significant and helpful change in the way the rule was initially cast. 

While the question of influence over the manufacturing of a product will depend on the facts and 
circumstances, the Adopting Release states that a company should not be viewed as contracting to 
manufacture a product if it does no more than: 

 specify or negotiate contractual terms that do not directly relate to the manufacturing of the 
product, such as training or technical support, price, insurance, indemnity, intellectual property 
rights, dispute resolution or similar terms, unless the company does so in such a way that it 
influences the manufacturing of the product in a manner practically equivalent to contracting on 
terms that directly relate to the manufacturing of the product; 

 affix its brand, marks, logo or label to a generic product manufactured by a third party; or 

 service, maintain or repair a product manufactured by a third party.16 

Nonetheless, the SEC’s exposition of this issue indicates that there is no bright line test here and 
that whether and the degree to which a company exercises influence over the manufacturing of a 
product through a contract will require a highly fact intensive analysis.  Factors and other 
considerations that should go into this analysis are discussed at some length in the Adopting 
Release.17 

RETAILERS GENERALLY NOT COVERED. In light of the Adopting Release’s guidance on the meaning of 
“contracted to be manufactured” as described above, retailers generally should not be covered by 
the rules.  However, retailers that exert sufficient influence over the manufacturing of products they 
sell by, for example, specifying the materials, parts, ingredients or components to be included in the 
product, may be subject to the rules if conflict minerals are necessary to the functionality or 
production of those products. 

 
12 Adopting Release at 60. 
13 Id. at 61. 
14 The rule is intended also to capture companies that contract for the manufacture of components of their 
products. 
15 Adopting Release at 64. 
16 Id. at 65.  The SEC illustrates this by stating that a service provider that specifies to a manufacturer that a 
cell phone it will purchase from the manufacturer to sell at retail must be able to function on a certain network 
does not in-and-of-itself exert sufficient influence to be viewed as contracting to manufacture the phone for 
purposes of the rules.  Id. 
17 See Adopting Release at 61-67. 
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WHEN ARE CONFLICT MINERALS “NECESSARY” TO THE FUNCTIONALITY OR PRODUCTION OF A PRODUCT? The 
rules also do not define when a conflict mineral is necessary to the functionality or production of a 
product, but the SEC has provided some helpful guidance on these issues.  As an important 
threshold matter, the Adopting Release states that some amount of a conflict mineral must actually 
be contained in a product for the mineral to be considered necessary to the functionality or 
production of the product.  Thus, a conflict mineral used in the production of a product, but not 
present in the product itself—such as a catalyst, no part of which remains in the final product—would 
not be considered necessary to the functionality or production of the product.18  The Adopting 
Release also states that a conflict mineral generally would be considered necessary to the 
functionality or production of a product if it is intentionally added to the product (or component 
product) or its production process.19   

In determining whether a conflict mineral is necessary to the functionality of a product, the Adopting 
Release provides the following further guidance: 

 if the conflict mineral is necessary to any of a product’s generally expected functions, uses or 
purposes, it is necessary to the functionality of the product even if it is not necessary to the 
product’s other functions, uses or purposes; and 

 if the conflict mineral is incorporated for purposes of ornamentation, decoration or 
embellishment, it is more likely to be necessary to the functionality of the product if a primary 
purpose of the product is ornamentation or decoration.20 

NO DE MINIMIS EXCEPTION. Although many commenters requested a de minimis exception, the SEC 
declined to adopt such an exception in the final rules, citing the lack of authority for such an 
exception in the statutory language.  Accordingly, a company could be subject to the rules based on 
any amount of conflict minerals in its products, provided that the conflict minerals are necessary to 
the functionality or production of the product. 

MINING EXCLUDED. The rules do not consider companies that mine or contract to mine conflict 
minerals to be manufacturing or contracting to manufacture those minerals, unless the company 
also engages in manufacturing, directly or indirectly through contract.21 

TREATMENT OF EXISTING INVENTORY. In response to numerous comments, the SEC excluded from the 
rules any conflict minerals that, prior to January 31, 2013, have been smelted or fully refined or are 
located outside the covered countries.  Conflict minerals that have already been mined, but remain 
inside the covered countries and have not been smelted or refined as of January 31, 2013, will be 
subject to the rules.22   

 
18 Id. at 83, 85.  This represents a helpful change from the guidance articulated by the SEC at the time it 
proposed the rules, which would have captured conflict minerals used in the production process but not 
actually contained in the final product.  Note, however, that if any amount of the conflict mineral, even trace 
amounts, remains in the product, the conflict mineral could be considered necessary to the functionality or 
production of the product.  The Adopting Release also clarifies that a physical tool or machine—such as a 
wrench—and indirect equipment—such as computers and power lines—used to produce a product are not 
subject to the rules, even if they contain conflict minerals and are necessary to the production of the product.  
Id. at 90, 91. 
19 Id. at 86. 
20 Id. at 87-88. 
21 Instruction 1 to Item 1.01 of Form SD. 
22 Instruction 4 to Item 1.01 of Form SD. 
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STEP TWO -- REASONABLE COUNTRY OF ORIGIN INQUIRY 

If a company determines that it is subject to the rules based on its use of conflict minerals necessary 
to the functionality or production of its products as described above, it must conduct, in good faith, a 
“reasonable country of origin inquiry” that is reasonably designed to determine if such conflict 
minerals originated in the covered countries, or are from recycled or scrap sources.23 

WHAT CONSTITUTES A REASONABLE COUNTRY OF ORIGIN INQUIRY? Neither the rules nor the Adopting 
Release specifies the steps necessary to satisfy the reasonable country of origin inquiry requirement, 
because the SEC believes the scope of the inquiry will depend on each company’s particular facts 
and circumstances, and may vary based on a company’s size, products, relationships with suppliers, 
or other factors.  The SEC also noted that the inquiry’s scope will depend on the available 
infrastructure at a given time.24   

The Adopting Release does, though, offer some concrete guidance that companies can follow in 
conducting their reasonable country of origin inquiries: 

 the reasonable country of origin inquiry can be satisfied if a company obtains reasonably reliable 
representations, directly from the facility at which its conflict minerals were processed or 
indirectly through its immediate suppliers, that those conflict minerals did not originate in the 
covered countries, or that they came from recycled or scrap sources (as long as the company has 
a reason to believe such representations are true); 

 a company would have reason to believe a processing facility’s representations if the facility 
received a “conflict-free” designation from a recognized industry group that requires an 
independent private sector audit or, if the facility does not belong to an industry group, the 
facility obtained an independent private sector audit that is made publicly available; 

 the reasonable country of origin inquiry must take into account any applicable warning signs or 
other circumstances indicating that the conflict minerals may have originated in the covered 
countries or did not come from recycled or scrap sources; and 

 a company is not required to obtain representations from all of its suppliers; as long as the 
inquiry is reasonably designed and performed in good faith, and the company does not ignore 
warning signs or circumstances indicating that some of its conflict minerals may have originated 
in the covered countries, a company may conclude that its conflict minerals did not originate in 
the covered countries even if it does not hear from all of its suppliers.25 

The Adopting Release also notes two examples of circumstances that, absent other information, 
should give a company reason to believe that its conflict minerals may have originated in the covered 
countries: (i) a company becomes aware that some of its conflict minerals were processed by 
smelters that sourced from many countries, including the covered countries, and the company is 
unable to determine whether the conflict minerals it received from such a “mixed smelter” were from 

 
23 Item 1.01(a) of Form SD.  The proposed rules would have required companies to retain reviewable business 
records with respect to their reasonable country of origin inquiries, but this was dropped from the final rules. 
24 Adopting Release at 147.  The SEC has also said that the reasonable country of origin inquiry does not 
require a company to determine with absolute certainty whether conflict minerals originated in the covered 
countries.  Id. at 141. 
25 Id. at 148-149.  The Adopting Release notes that the foregoing guidance is consistent with the supplier 
engagement approach set forth in the Due Diligence Guidance for Responsible Supply Chains of Minerals from 
Conflict-Affected and High-Risk Areas (2011) (the “OECD Due Diligence Guidance”), published by the 
Organisation for Economic Cooperation and Development (the “OECD”). 

http://www.oecd.org/daf/internationalinvestment/guidelinesformultinationalenterprises/46740847.pdf
http://www.oecd.org/daf/internationalinvestment/guidelinesformultinationalenterprises/46740847.pdf
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the covered countries; and (ii) conflict minerals are claimed to originate from a country that has 
limited known reserves of the conflict mineral in question.26 

The Electronic Industry Citizenship Coalition (“EICC”) and the Global e-Sustainability Initiative (“GeSI”) 
have developed a Conflict-Free Smelter Program through which they coordinate and oversee 
independent audits of smelters that process conflict minerals.27  EICC and GeSI have compiled lists 
of compliant tantalum smelters and gold refiners and are working to compile lists of compliant tin 
and tungsten smelters.28 

RESULTS OF REASONABLE COUNTRY OF ORIGIN INQUIRY.  The company’s next step will depend on the 
results of its reasonable country of origin inquiry, which may vary by product and/or mineral. 

 CONFLICT MINERALS DID NOT ORIGINATE IN COVERED COUNTRIES, OR DID COME FROM RECYCLED OR 
SCRAP SOURCES: If a company determines, based on its reasonable country of origin inquiry, that 
the conflict minerals necessary to the functionality or production of its products did not originate 
in the covered countries or that they did come from recycled or scrap sources, OR if the company 
has no reason to believe that such conflict minerals may have originated in the covered 
countries or it reasonably believes that such conflict minerals did come from recycled or scrap 
sources, then the company is not required to conduct a due diligence exercise as described in 
Step 3 below, and is not required to file a Conflict Minerals Report.  However, the company must 
disclose the foregoing determination in new Form SD and also briefly describe its reasonable 
country of origin inquiry and the results of the inquiry. The disclosure regarding the reasonable 
country of origin inquiry must be provided in the body of Form SD in a section entitled “Conflict 
Minerals Disclosure.”  In addition, the company must disclose this information on its public 
website and provide a link to that website in the Form SD. 

 CONFLICT MINERALS DID ORIGINATE IN COVERED COUNTRIES AND ARE NOT FROM RECYCLED OR SCRAP 
SOURCES: If a company knows, based on its reasonable country of origin inquiry, that the conflict 
minerals necessary to the functionality or production of its products did originate in the covered 
countries, or if it has reason to believe the conflict minerals may have originated in the covered 
countries, AND the company knows or has reason to believe the conflict minerals are not, or may 
not be, from recycled or scrap sources, then the company must exercise due diligence on the 
source and chain of custody of such conflict minerals, as described in Step 3 below.   

STEP THREE -- SUPPLY CHAIN DUE DILIGENCE AND CONFLICT MINERALS REPORT 

The objectives of the due diligence exercise are to ascertain the origin and chain of custody of the 
conflict minerals and, if the conflict minerals originated in the covered countries, whether the 
minerals financed or benefitted armed groups in the covered countries.  Also, in the case of conflict 
minerals that the company has reason to believe may not be from recycled or scrap sources, a 
further objective of the due diligence exercise is to determine whether the conflict minerals are from 
recycled or scrap sources. 

WHAT LEVEL OF DUE DILIGENCE IS REQUIRED? The rules require that a company’s due diligence 
conform to a nationally or internationally recognized due diligence framework, if such a framework is 

 
26 Adopting Release at 153-54 & n.455. 
27 GeSI’s website contains more information about the Conflict-Free Smelter Program. 
28 The lists of compliant smelters and refiners are available online. 

http://www.gesi.org/Initiatives/SupplyChain/tabid/75/Default.aspx
http://www.conflictfreesmelter.org/
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available for the conflict mineral.29  The Adopting Release states that the OECD Due Diligence 
Guidance satisfies the rule’s criteria and may be used by companies as a framework to satisfy the 
rule’s due diligence requirement.30  The OECD has also produced supplements to its due diligence 
guidance related to specific minerals.31   

The OECD Due Diligence Guidance suggests a broad, five-step framework: 

1. Establish strong company management systems. 

2. Identify and assess risk in the supply chain. 

3. Design and implement a strategy to respond to identified risks. 

4. Carry out independent third-party audit of supply chain due diligence at identified points in the 
supply chain. 

5. Report publicly on supply chain due diligence. 

EICC and GeSI have also developed a template companies can use when conducting due diligence 
on their conflict minerals supply chains.32 

If a nationally or internationally recognized due diligence framework does not exist for a necessary 
conflict mineral, a company must exercise appropriate due diligence in determining the source and 
chain of custody of the conflict mineral, including whether it comes from recycled or scrap sources.  
If a nationally or internationally recognized due diligence framework becomes available for a 
necessary conflict mineral prior to June 30 of a calendar year, a company must use that framework 
in the subsequent calendar year.33 

TREATMENT OF RECYCLED OR SCRAP METALS. In a significant change from the proposed rules, the final 
rules do not require due diligence to be performed, or a Conflict Minerals Report filed, with respect to 
conflict minerals that a company knows or reasonably believes come from recycled or scrap 
sources.34  The rules also expressly permit companies to describe their products containing conflict 
minerals from recycled or scrap sources as “DRC conflict free.”35 

 
29 Item 1.01(c) of Form SD. A “nationally or internationally recognized due diligence framework” must have 
been established following due-process procedures, including the broad distribution of the framework for 
public comment, and be consistent with the criteria standards in the Government Auditing Standards 
established by the Comptroller General of the United States.  Item 1.01(d)(8) of Form SD. 
30 Adopting Release at 206.  
31 The Tin, Tantalum and Tungsten Supplement is incorporated into the OECD Due Diligence Guidance.  The 
Gold Supplement was adopted in July 2012 but has not yet been incorporated into the OECD Due Diligence 
Guidance.  The Gold Supplement is available online. 
32 The Conflict Minerals Reporting Template is available online. 
33 Item 1.01(c)(1)(v) of Form SD. 
34 For purposes of the rules, conflict minerals are considered to be from recycled or scrap sources if they are 
from recycled metals, which are reclaimed end-user or post-consumer products, or scrap processed metals 
created during product manufacturing.  Recycled metal includes excess, obsolete, defective and scrap metal 
materials that contain refined or processed metals that are appropriate to recycle in the production of tin, 
tantalum, tungsten, and/or gold.  Minerals partially processed, unprocessed or a “bi-product” from another ore 
are not included in the definition of recycled metal. Item 1.01(d)(6) of Form SD.   
35 Item 1.01(d)(4) of Form SD. 

http://www.oecd.org/corporate/guidelinesformultinationalenterprises/FINAL%20Supplement%20on%20Gold.pdf
http://www.conflictfreesmelter.org/ConflictMineralsReportingTemplateDashboard.htm
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The due diligence inquiry for conflict minerals that the company has reason to believe may not be 
from recycled or scrap sources focuses on whether the minerals come from recycled or scrap 
sources.  If a nationally or internationally recognized due diligence framework exists for a particular 
conflict mineral from recycled or scrap sources, a company must use that framework.  The Adopting 
Release notes that the OECD gold supplement appears to be the only existing nationally or 
internationally recognized due diligence framework for a conflict mineral from recycled or scrap 
sources.36 Also, where no such nationally or internationally recognized due diligence framework 
exists for a particular conflict mineral from recycled or scrap sources, the final rules do not require 
an independent private sector audit.37 

WHAT DISCLOSURE IS REQUIRED FOLLOWING DUE DILIGENCE? The disclosure required after a company 
exercises the necessary due diligence varies depending on the results of the company’s due 
diligence. 

 CONFLICT MINERALS DID NOT ORIGINATE IN COVERED COUNTRIES, OR DID COME FROM RECYCLED OR 
SCRAP SOURCES: If a company determines that the conflict minerals did not originate in the 
covered countries, or that they did come from recycled or scrap sources, the company does not 
have to file a Conflict Minerals Report, but it must disclose in Form SD its determination that the 
conflict minerals did not originate in the covered countries or that they came from recycled or 
scrap sources.  It must also briefly describe the reasonable country of origin inquiry and the due 
diligence efforts it undertook and the results of such inquiry and efforts.  The company also must 
disclose this information on its public website and provide a link to that website in the Form SD. 

 CONFLICT MINERALS DID ORIGINATE IN COVERED COUNTRIES AND DID NOT COME FROM RECYCLED OR 
SCRAP SOURCES: If a company determines that the conflict minerals did originate in the covered 
countries and are not from recycled or scrap sources, the company must file a Conflict Minerals 
Report as an exhibit to Form SD, disclose in the body of Form SD that a Conflict Minerals Report 
is provided as an exhibit and include in the body of Form SD a link to the Conflict Minerals Report 
on its website.  The Conflict Minerals Report must include: 

o a description of the measures taken by the company to exercise due diligence on the source 
and chain of custody of the conflict minerals, which must include (but shall not be limited to) 
an independent private sector audit of the report (described below); 

o a statement that the company obtained an independent private sector audit of the report 
(this statement constitutes the company’s certification of the audit as required by Section 
13(p) of the Exchange Act; the statement need not be signed by an officer); 

o with regard to any of the company’s products manufactured or contracted to be 
manufactured that have not been found to be “DRC conflict free,”38 a description of those 
products, the facilities used to process the conflict minerals in such products (which the SEC 
interprets to mean the smelter or refinery through which the minerals passed), the country of 
origin of those conflict minerals, and the efforts to determine the mine or location of origin 
with the greatest possible specificity; and 

o the audit report prepared by the independent private sector auditor, as well as disclosure 
identifying the auditor (if the report itself does not identify the auditor). 

 
36 The OECD Gold Supplement is available online. 
37 Item 1.01(c)(1)(v) of Form SD. 
38 Products containing conflict minerals obtained from recycled or scrap sources are considered “DRC conflict 
free.”  Products that are “DRC conflict free” do not have to be described in the Conflict Minerals Report. 

http://www.oecd.org/corporate/guidelinesformultinationalenterprises/FINAL%20Supplement%20on%20Gold.pdf
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 TRANSITION PERIOD ONLY -- COMPANY CANNOT DETERMINE ORIGIN OF CONFLICT MINERALS OR WHETHER 
MINERALS COME FROM RECYCLED OR SCRAP SOURCES: For calendar years 2013 and 2014 only (or 
calendar years 2013 - 2016 for smaller reporting companies), if a company is unable to 
determine whether its necessary conflict minerals originated in the covered countries, come from 
recycled or scrap sources, or directly or indirectly financed or benefited armed groups in the 
covered countries, it may describe products containing such conflict minerals as “DRC conflict 
undeterminable.”  The transition period relief reflects the SEC’s acknowledgment that supply 
chain due diligence mechanisms for conflict minerals are not yet fully developed.39  With regard 
to products that are “DRC conflict undeterminable,” the Conflict Minerals Report must include: 

o a description of the measures taken by the company to exercise due diligence on the source 
and chain of custody of the conflict minerals; 

o a description of the products manufactured or contracted to be manufactured that are “DRC 
conflict undeterminable,” the facilities used to process the conflict minerals in such products 
(if known), the country of origin of those conflict minerals (if known), and the efforts to 
determine the mine or location of origin with the greatest possible specificity; and 

o the steps the company has taken or will take, if any, since the end of the period covered in its 
most recent Conflict Minerals Report to mitigate the risk that its necessary conflict minerals 
benefit armed groups, including any steps to improve its due diligence. 

Also, a company is not required to obtain an independent private sector audit of its Conflict Minerals 
Report with respect to any products that are “DRC conflict undeterminable.” 

Beginning with calendar year 2015 (or 2017 for smaller reporting companies), a company can no 
longer designate products as “DRC conflict undeterminable.”  Instead, any products that would have 
been so classified must be described as not having been found to be “DRC conflict free,” and the 
company must make the same disclosure it would be required to make if it had determined that the 
conflict minerals did originate in the covered countries and are not from recycled or scrap sources. 

WHAT TYPE OF AUDIT IS REQUIRED? The rules require a company to obtain an independent private 
sector audit of the Conflict Minerals Report, conducted in accordance with standards established by 
the Comptroller General of the United States.  The Adopting Release notes that staff of the 
Government Accountability Office, which is headed by the Comptroller General, has indicated that it 
does not intend to develop new standards for the independent private sector audit of the Conflict 
Minerals Report.  Accordingly, existing Government Auditing Standards, such as the standards for 
attestation engagements or the standards for performance audits, will be applicable.40 

The objective of the audit is to express an opinion or conclusion as to whether the design of the due 
diligence measures materially conforms with the criteria set forth in the nationally or internationally 
recognized due diligence framework used by the company, and whether the company actually 
performed the due diligence measures described in the Conflict Minerals Report.  This audit 
objective is less comprehensive than that used in other contexts, and should be less demanding 

 
39 Adopting Release at 187. 
40 The Government Auditing Standards for attestation engagements require that auditors be “licensed certified 
public accountants, persons working for a licensed certified public accounting firm or for a government 
auditing organization, or licensed accountants in states that have multi-class licensing systems that recognize 
licensed accountants other than certified public accountants.”  The standards for performance audits allow 
auditors other than certified public accountants to perform a performance audit. 
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than an audit objective to determine, for example, whether the company’s due diligence measures 
were effective.41 

The Adopting Release expresses the SEC’s view that it not would be inconsistent with the 
independence requirements in Rule 2-01 of Regulation S-X if the independent public accountant that 
audits a company’s financial statements also performs the audit of the company’s Conflict Minerals 
Report.  However, the SEC cautioned that the engagement to audit a Conflict Minerals Report would 
be considered a “non-audit service” subject to the pre-approval requirements of Rule 2-01(c)(7) of 
Regulation S-X and that the fees related to the audit of the Conflict Minerals Report would need to be 
included in the “All Other Fees” category of the principal accountant fee disclosures.42 

NEW FORM SD 

All conflict minerals disclosure required under the new rules is to be provided using new Form SD (a 
change from the proposed rules, which would have used Form 10-K as the means to provide the 
disclosure).  All disclosures called for by the rules are to be provided on a calendar year basis, 
regardless of the company’s fiscal year.  Form SD must be filed annually by May 31 and will cover 
the prior calendar year.  A company must provide the required disclosure for the calendar year in 
which the manufacture of a product that contains any conflict minerals necessary to the functionality 
or production of that product is completed.43 

In a change from the proposed rules, the final rules require that the Conflict Minerals Report and the 
disclosure in the body of Form SD be “filed,” rather than “furnished.”  This change means that a 
company could face liability under Section 18 of the Exchange Act for false or misleading statements 
in the Form SD or the Conflict Minerals Report, unless the company can establish that it acted in 
good faith and had no knowledge that the statement was false or misleading.  However, because the 
conflict minerals disclosure will not be included in an annual report on Form 10-K, as originally 
proposed, it will not be automatically incorporated into registration statements filed under the 
Securities Act of 1933, nor will it be the subject of the executive officer certifications required for an 
annual report on Form 10-K. 

NEXT STEPS 

Now that the conflict minerals rules have been adopted, public companies must pivot quickly to 
address them.  While international protocols are developing, there is still a good deal of uncertainty 
regarding the scope of effort that will be required by individual companies to comply with the new 
rules, and there could be substantial costs and challenges in implementing or modifying supply 
chain protocols, compliance programs, and purchasing and internal control systems.  Moreover, 
these efforts will likely vary by industry and product, driven by variations in the development of 
supply chain tracing protocols for each conflict mineral.  Given the dynamics of this fast developing 
area and the number of companies affected, attention must also be maintained on guidance and 
interpretation from the SEC, possible challenges to the rules or changes in legislation, market 

 
41 Adopting Release at 219. 
42 Id. at 216. 
43 If a company not subject to the rules acquires or otherwise obtains control over a company that 
manufactures or contracts to manufacture products with conflict minerals necessary to the functionality or 
production of those products, the acquiring company will be permitted to delay the reporting required by the 
rule until the end of the first calendar year that begins at least eight months after the effective date of the 
acquisition.  Instruction 3 to item 1.01 of Form SD. 
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developments and practices and specific implementation solutions developed by similarly situated 
companies. 

 

If you have any questions concerning the material discussed in this client advisory, please contact the 
following members of our securities practice group: 

Bruce Bennett 212.841.1060 bbennett@cov.com 
David Dunn 202.662.5174 ddunn@cov.com 
David Engvall 202.662.5307 dengvall@cov.com 
Nora Gibson 415.591.7044 ngibson@cov.com 
David Martin 202.662.5128 dmartin@cov.com 
Kristian Wiggert +44.(0)20.7067.2280 kwiggert@cov.com 

 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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