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Q&A With Covington's David Bayless 
 
 
Law360, New York (August 17, 2012, 5:48 PM ET) -- David Bayless is a partner with Covington & Burling 
LLP in the firm's San Francisco office and co-chairman of the firm's securities & commercial litigation 
practice group as well as co-chairman of its securities enforcement practice group. From 1994 to 1999, 
Bayless was head of the U.S. Securities and Exchange Commission’s San Francisco office, responsible for 
all enforcement and regulatory matters within that office’s multistate jurisdiction. 
 
Bayless’ practice focuses on SEC enforcement work, internal investigations, and private securities class 
action litigation. He represents public companies, their directors and senior management, and has 
experience in federal court lawsuits and SEC investigations involving financial reporting and accounting 
fraud, the Foreign Corrupt Practices Act, whistleblower complaints, stock option backdating, mortgage-
backed securities and insider trading. Bayless also represents broker-dealers, investment advisers, 
mutual funds and their employees in investigations by the SEC and Financial Industry Regulatory 
Authority, as well as issuers, underwriters and public officials in SEC municipal securities investigations. 
 
Q: What is the most challenging case you've worked on, and why? 
 
A: In 2004, the SEC sued our client, Dr. David Gane, for securities fraud. The commission alleged that our 
client made material misstatements in an interview posted on a website. Our client was adamant that 
while the interview had occurred, he never made the statements in question. The SEC had a transcript 
and an affidavit from an individual saying the transcript was true and accurate. 
 
We moved to compel production of the audio recording of the interview, but were told that an original 
didn’t exist. We kept insisting on it. Almost on the eve of trial, the SEC finally admitted that the audio 
recording did exist and that the transcript was wrong. Incredibly, the SEC still tried to introduce the 
transcript relying on the person who had given the affidavit. We were able to impeach the testimony of 
the witness the SEC called and we won the bench trial. 
 
The lesson is that the SEC staff in their investigations is not always rigorous when it comes to rules of 
evidence. In SEC investigations neither the rules of evidence nor rules of civil procedure apply. This can 
lead to a certain laziness that adversely impacts the SEC trial counsel who inherit the file. So you must 
be aggressive with the SEC when demanding they produce things. It also showed the importance of the 
rules of evidence and trusting your client. It was a lesson to keep pushing, not just accept what the 
government says. The trial was a lot of fun. 
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Q: What accomplishment as an attorney are you most proud of? 
 
A: Mentoring younger lawyers. Over the years, I’ve worked with many associates who are now 
successful partners in law firms. There are two or three who stand out in my mind. I would like to think I 
had something to do with their success. When I was an associate, and even as a young partner, I had 
some very important mentors. Bob Bouma, a partner at McDermott Will & Emery in Chicago, was an 
excellent mentor, especially in terms of business development. Tom Gardner at Kirkland & Ellis, 
mentored me in taking cases to trial. I always wanted to help young attorneys the way that those two 
helped me. 
 
Mentoring obviously involves taking the time to teach young lawyer how to write, how to formulate 
issues, how to constantly question arguments and received opinion. But more importantly, it also 
involves the practice of law — how you get clients, deal with clients, what clients expect of us. When 
new associates come to us from top law schools, they’re all smart, but do they understand the practice 
of law? It can be taught. It was taught to me. But it involves different skills than the pure legal issues. 
 
I also believe in teaching the importance of factual development. Certain associates don’t want to 
review documents. What they fail to understand is that if you know the documents, you’ll win the case. 
And if you don’t, you won’t. It all comes down to the facts. Some associates are amazed to see me 
spending hours in a conference room going through documents, but I tell them that’s the only way to 
learn the case. 
 
Q: What aspects of law in your practice area are in need of reform, and why? 
 
A: In securities regulation, you have multiple regulators who regulate the same conduct. If you’re a 
brokerage firm you’re regulated by the SEC, FINRA, state securities regulators, state attorney generals, 
and private plaintiffs. It’s really a crazy quilt. I’m not sure what the answer is, but it makes life difficult 
for the firms and the lawyers trying to get these matters resolved. 
 
Also, a consistent application of Janus would be nice. That ruling, of course, limited the scope of primary 
liability under Rule 10b-5. It’s now agreed that this applies to the SEC as well as private plaintiffs. But the 
key issue is whether Janus applied to primary liability claims under rules and statutes other than Rule 
10b-5. If it doesn’t, there’s going to be a crazy quilt where the same conduct is going to be actionable as 
primary liability for securities fraud under one statutory provision but not under another. From a 
business perspective, that just seems crazy. Businesses wants certainty. What can I do, what can’t I do? 
When am I liable, when am I not liable? On this issue nothing’s going to get done in Congress. It’s going 
to be fought out in courts throughout the country. And already the courts are badly split. 
 
Q: Where do you see the next wave of cases in your practice area coming from? 
 
A: There’s still a residue of cases coming from the fallout of the financial crisis. Prosecutors have realized 
that criminal cases are hard to bring and prove, but civil cases are easier to prove. 
 
But FCPA cases specifically (and anti-corruption cases generally) are the wave of the future. This is due in 
the main to the change in business operations of our clients. When I was a young lawyer, law firms were 
becoming national in scope. Now law firms’ scope is becoming international. And most of the work in 
FCPA and anti-corruption cases is international. You’re dealing often with companies located in 
countries that don’t often have a culture of compliance. 
 
 
 



 
Q: Outside your own firm, name one lawyer who's impressed you and tell us why. 
 
A: Steven Scholes of McDermott Will & Emery in Chicago. He’s a smart, aggressive, experienced lawyer 
who is not afraid to take cases to trial. He does SEC defense work and private securities litigation 
defense. I’ve worked with him on cases where we represented different defendants and where we were 
co-counsel for the same defendants. He is someone I would, without hesitation, give my highest 
recommendation. 
 
Q: What advice would you give to a young lawyer interested in getting into your practice area? 
 
A: First, read the Financial Times every morning. The biggest problem for new associates is that they 
don’t understand our clients — their business, the environment in which they are operating, the 
business issues they’re facing. Lawyers need be on top of what’s going on in the business world. They 
need to know what regulators are doing. The world has changed in the sense that we used to have to 
know what’s going on in the U.S. Now we have to know what’s going on in Asia, Africa, Europe, the 
Middle East and Latin America. Our clients are in all of those places. I think the Financial Times is by far 
the best newspaper in terms of its international coverage. 
 
Second, read good writers to understand good writing. One of my favorites authors is Gore Vidal, who 
recently died. His book on Lincoln is an astonishing work. I read it on vacation and I couldn’t turn out the 
light at night! Books rarely capture me like that. It’s a historical novel with a great author writing about a 
great president. Vidal’s writing is top quality and young associates can learn from that. 
 
Finally, read and analyze the Gettysburg Address. It is America’s greatest lawyer engaged in great legal 
writing--clear, concise and powerful. 
 
The opinions expressed are those of the author and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
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