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FERC PROPOSES MORE FLEXIBILITY FOR ELECTRICITY 
TRANSMISSION DEVELOPERS AND ADOPTS NEW BUSINESS 

PRACTICES FOR GAS PIPELINES 

At its recent public meeting, FERC proposed a policy that would give merchant developers of 
electricity transmission projects more flexibility to award project capacity to customers as a result of 
negotiations. FERC also adopted new business standards for gas pipelines to help coordinate their 
operations with those of electricity market participants. 

These actions by FERC will be of interest to those holding interests in electricity transmission and 
generation developers, those holding interests in natural gas pipeline assets, and shippers on 
interstate natural gas pipeline systems. 

Merchant transmission capacity allocation 

FERC allows merchant transmission developers to charge negotiated rates upon making certain 
showings, and allows some capacity to be pre-subscribed by anchor customers but requires that at 
least a portion of the project capacity is offered in an open season solicitation. Proceeding on a case-
by-case basis, FERC has allowed up to 75% of a merchant project to be pre-subscribed.  These 
restrictions, and reliance on an open season, are driven by FERC’s concerns with transparency, 
potential discrimination and affiliate preference.  

In recent conferences at FERC, parties argued for negotiation flexibility during the capacity allocation 
process, pointing out that the transmission developer and customer need to address a variety of 
issues, including points of delivery and receipt, project timing, termination rights during 
development, cost-sharing, initial terms of service, and term extensions. Open seasons that require 
developers to offer all customers the same terms and conditions do not allow for the bilateral 
exchange of information to address the unique needs of developers and their potential customers. 

FERC’s proposed policy statement would allow merchant transmission developers the flexibility to 
allocate up to 100 percent of their projects’ capacity through bilateral negotiations if the following 
transparency protections are followed. 

Open solicitation process. 

This should include:  (1) a broad notice that ensures that all potential and interested customers are 
informed of the proposed project; (2) pertinent project dates, sufficient technical specifications and 
contract information to inform interested customers of the nature of the project; and (3) the 
selection criteria, such as credit rating, “first mover” status or customer willingness to take on 
project risk. Once a subset of customers has been identified, developers may negotiate with each 
potential customer on specific terms and conditions. Distinctions among prospective customers 
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based on transparent and not unduly discriminatory or preferential criteria are allowed, and a single 
customer may be awarded up to 100 percent of the project capacity. 

Reporting. 

A report should be submitted shortly after the completion of the open solicitation process and the 
resulting negotiations describing the processes that led to identifying customers and executing 
contracts.  The report must describe the criteria used to select customers, price terms, and any risk-
sharing terms and conditions that served as the basis for identifying transmission customers 
selected versus those that were not.  In addition, the developer must explain the basis for not 
increasing the project’s capacity if it is oversubscribed. 

Merchant developers must obtain FERC approval if an affiliate is to participate as a customer in a 
project and show that the affiliate is not afforded undue preference. 

FERC also proposes to apply these same allocation policies to non-incumbent transmission 
developers seeking cost-based participant-funded rates. Non-incumbent transmission developers 
are those that do not yet own or operate transmission facilities in the project’s region and, therefore, 
are not yet subject to an Open Access Transmission Tariff (OATT) in that region. Cost-based 
participant-funded projects are similar to merchant projects in that both involve willing customers 
assuming part of the risk of a project in return for defined capacity rights; there is no direct 
assignment of costs to captive customers. However, FERC would review a cost-based, participant-
funded transmission project rate in greater detail to ensure that it satisfies cost-based transmission 
service precedents. For a merchant transmission project, FERC relies on negotiations to set the rate. 

FERC does not propose to change its case-by-case evaluation of cost-based-participant funded 
transmission projects by incumbent transmission providers.  Incumbent transmission providers have 
obligations under their OATTs for expanding their transmission facilities, and FERC expects that 
incumbent providers will be able to use the OATT processes to allocate capacity on a new 
transmission facility.  

Comments on the proposed policy statement are due September 24, 2012.  The proposed policy 
statement is available here. 

Gas pipeline business standards 

FERC issued Order No. 587-V, which incorporates into its regulations by reference revised business 
practice standards applicable to gas pipelines adopted by the Wholesale Gas Quadrant of the North 
American Energy Standards Board (NAESB). Due to the growing number of gas-fired electric 
generators, those standards directed at improving coordination between pipelines and electric 
utilities are of the most interest. FERC will convene five regional technical conferences during August 
to discuss ways to enhance better coordination between natural gas and electricity markets.  

The new standards directed at gas-electric coordination further define the roles and responsibilities 
of gas pipelines, electric reliability coordinators, and power plant gas coordinators. In addition, the 
revised standards will allow public utilities and other shippers to clearly identify changes in pipeline 
system conditions (such as intraday bumps and operational flow orders) by creating 15 new notice 
types to be posted on the pipeline’s websites and disseminated by email. These additional notices 
will allow shippers to more quickly identify system events important to them. 
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Additional adopted standards address, among other things, communication practices for capacity 
release notices and data sets, the pipeline’s website location where information regarding waste 
heat recovery must be posted, and data sets regarding operationally available and unsubscribed 
capacity. 

Gas pipelines must file revised tariff sheets to reflect the revised standards by October 1, 2012. 

Order No. 587-V is available here. 

The dates, locations and times, and other information regarding FERC’s regional conferences on gas-
electric coordination can be viewed here. 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our energy practice group: 

William Massey 202.662.5322 wmassey@cov.com 
Robert Fleishman 202.662.5523 rfleishman@cov.com 
Bud Earley 202.662.5434 bearley@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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