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FEDERAL COURT REJECTS BANKING GROUP CHALLENGE TO DOL POSITION CHANGE 
ON LOAN OFFICERS’ EXEMPT STATUS UNDER FLSA 

On June 6, the U.S. District Court for the District of Columbia rejected a challenge brought by the 
Mortgage Bankers Association (“MBA”) against the Department of Labor’s issuance of guidance in 2010 
determining that loan officers are not exempt from the overtime wage provisions of the Fair Labor 
Standards Act (“FLSA”).1  The DOL guidance, issued March 24, 2010 in the form of an Administrative 
Interpretation (“AI” or “the 2010 Interpretation”), reversed the position taken in a 2006 DOL Opinion 
Letter that had been issued to MBA which concluded that loan officers who “spent less than fifty percent 
of their working time on ‘customer-specific persuasive sales activity’” were exempt under the FLSA 
administrative exemption.2  Although many financial institutions reclassified loan officers in the wake of 
the 2010 Interpretation, the litigation, which sought to block DOL from implementing the new overtime 
interpretation, had left the status of loan officers uncertain.3   

MBA, a national trade association that represents the real estate finance industry, claimed in its January 
2011 complaint that DOL should have used the notice and comment process to modify its 2006 opinion, 
since the 2006 opinion constituted an “authoritative interpretation of its own regulation.”4  In the 
alternative, MBA argued that the 2010 Interpretation did not comport with amended regulations issued 
by the DOL under the FLSA in 2004 and was therefore “arbitrary, capricious, an abuse of discretion, and 
otherwise not in accordance with law.”5  Judge Reggie B. Walton rejected both arguments.  

Under the FLSA, covered employers must pay overtime to employees who work more than 40 hours per 
week, unless they are exempted from this requirement under certain exceptions set forth in the statute.  
Regulations promulgated by the DOL, most recently in 2004, explain that the “administrative exemption” 
in the statute applies to an employee who meets a certain salary rate and whose primary duty is the 
“performance of office or non-manual work directly related to management or general business 
operations”  and whose primary duty includes “the exercise of discretion and independent judgment.”6  In 
an example applicable to the financial services industry, the 2004 regulations provided: 

Employees in the financial services industry generally meet the duties 
requirements for the administrative exemption if their duties include work 
such as collecting and analyzing information regarding the customer's 
income…; determining which financial products best meet the customer's 
needs…; advising the customer regarding… different financial products; 
and marketing, servicing or promoting the employer's financial products. 
However, an employee whose primary duty is selling financial products 
does not qualify for the administrative exemption.7  

 
1 Mortgage Bankers Ass’n v. Solis, ---- F. Supp. 2d ----, 2012 WL 2020987 (D.D.C. June 6, 2012). 
2 Id. at *3. 
3 See Abigail Rubenstein, Judge OKs DOL’s Change in Loan Officers’ OT Status, Employment Law 360, June 7, 2012. 
4 Id. at *8. 
5 Id. 
6 29 C.F.R. § 541.200(a). 
7 29 CFR § 541.203(b). 
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Prior to March 24, 2010, the DOL had announced its interpretation of the FLSA through the issuance of 
opinion letters, written in response to inquiries from private parties.  The D.C. Circuit has held that “DOL 
Opinion Letters…constitute final agency action subject to judicial review.”8  In 1997 and 1999, the DOL 
issued opinion letters addressing whether the administrative exemption applied to wholesale salesmen 
and loan officers, respectively.  As noted in Judge Walton’s opinion, both were determined to be non-
exempt, and therefore entitled to overtime.9  The 2004 regulation addressing the financial services 
industry was consistent with those opinion letters. 

However, in 2006, the DOL issued an opinion letter to the MBA that liberalized the exemption.  Noting 
that the loan officers described by the MBA spent “less than fifty percent of their working time on 
‘customer-specific persuasive sales activity,’” the DOL concluded that the loan officers described by MBA  

had a primary duty other than sales, as their work included collecting and 
analyzing a customer’s financial information, advising the customer about 
the risks and benefits of various mortgage loan alternatives in light of their 
individual financial circumstances, and advising the customer about 
avenues to obtain a more advantageous loan program.10  

Accordingly, the loan officers described qualified as exempt under the administrative exemption.   

On March 24, 2010, the DOL announced that it was going to cease its long-standing practice of providing 
guidance via opinion letters and instead issue general interpretations of law and regulations that would 
apply “across-the-board to all those affected by the provision in issue.”11   

The DOL’s first Administrative Interpretation addressed the administrative exemption as applied to loan 
officers, and expressly withdrew the 2006 opinion letter.  Among other factors, the DOL noted that much 
of the non-sales work performed by loan officers is completed in furtherance of their sales duties.  As 
such, “a mortgage loan officer’s primary duty is making sales,” and the officers therefore do not qualify 
under the administrative exemption.12  Before issuing the 2010 Interpretation, the DOL did not use the 
notice and comment process set forth in the Administrative Procedures Act. 

Judge Walton rejected MBA’s argument that the DOL was required to use the notice and comment 
process.  Although acknowledging that D.C. Circuit precedent held that “once an agency gives its 
regulation an interpretation, it can only change that interpretation… through the process of notice and 
comment rulemaking,”13  the court noted that a later case, MetWest Inc. v. Dept. of Labor, 560 F.3d 506 
(D.C. Cir. 2009) clarified that the notice-and-comment process is not required where a party did not 
“substantially and justifiably rely” on an earlier agency interpretation.14  The court reasoned that because 
the DOL’s guidance had only been in place since 2006--prior to which loan officers had not been 
considered exempt--MBA could not show substantial and justifiable reliance on the 2006 opinion letter.  
Rather, the court agreed with defendants that any reliance was “short-lived.”15  Moreover, the Portal-to-
Portal Act, which provides that an employer may not be subject to liability or punishment for a failure to 
pay overtime that was in good faith and was based on a prior written interpretation of DOL, likely would 
provide a defense to liability for any of MBA’s members who mis-classified loan officers in reliance on the 
2006 opinion letter.16  

 
8 Nat’l Automatic Laundry & Cleaning Council v. Shultz, 443 F. 2d 689, 701-02 (D.C. Cir. 1971). 
9 Mortgage Bankers Ass’n, 2012 WL 2020987, at *3. 
10 Id. at *4-5. 
11 See Wage and Hour Highlights, Wage and Hour Division, U.S. Dept. of Labor, March 24, 2010, available at 
http://www.dol.gov/whd/Hightlights/archived.htm#March24_2010. 
12 Mortgage Bankers Ass’n, 2012 WL 2020987, at *6. 
13 See Paralyzed Veterans of America v. D.C. Arena, 117 F.3d 579 (D.C. Cir. 1997). 
14 Mortgage Bankers Ass’n, 2012 WL 2020987, at *11. 
15 Id. at *8, n.7. 
16 Id. at *14, citing 29 U.S.C. § 259(a). 
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The court further rejected MBA’s argument that the 2010 Interpretation was “arbitrary and capricious, 
and contrary to law” because it was “inconsistent with the plain language of 20 C.F.R. § 541.203(b).”17  
MBA argued that the language found in section 541.203(b) was similar to the language used to describe 
the duties of the loan officers in the 2010 Interpretation.  However, Judge Walton found the 2010 
Interpretation consistent with the general language of the administrative exemption found in 29 C.F.R. § 
541.200.  The language relied on by the plaintiff was the example set forth in 29 C.F.R. § 541.203(b), 
“Administrative exemption examples,” which itself provided that “[e]mployees in the financial services 
industry generally meet the duties requirements for the administrative exemption… However, an 
employee whose primary duty is selling financial products does not qualify for the administrative 
exemption.”18  The court wrote,  

On its face, and considering the title of the provision, it is clear that 
§ 541.203(b) was intended to provide examples, not an alternative test 
for the applicability of the administrative exception… Thus, while financial 
services employees who perform the duties listed in § 541.203(b) are 
‘generally’ able to qualify for the administrative exemption, the DOL is still 
tasked with determining whether specific employees’ ‘primary duty is 
selling financial products.’ …Given the DOL’s reasoning for why the 
exemption does not apply here, the Court must find that the 2010 AI is not 
inconsistent with the 2004 regulations.19 

The district court showed substantial deference to the DOL’s latitude to modify its own guidance relating 
to the exempt status of loan officers.  However, in light of the Supreme Court’s recent decision in 
Christopher v. SmithKline Beecham Corp., d/b/a GlaxoSmithKline, No. 11-204 (S. Ct., June 18, 2012), 
the district court’s view may be vulnerable on appeal.  In Christopher, the Supreme Court declined to give 
deference to the DOL’s position on the applicability of the outside sales exemption of the FLSA to 
pharmaceutical sales representatives, noting that an agency’s interpretation of its own regulation is not 
entitled to deference when there is reason to believe that the agency’s interpretation “does not reflect 
the agency’s fair and considered judgment on the matter in question,” which might be the case when 
“the agency’s interpretation conflicts with a prior interpretation.” Christopher, No. 11-204, slip. op. at 10 
(internal citations omitted). 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
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This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects mentioned 
herein.  
Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their goals.  
This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an email to 
unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2012 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 

 
17 Id. 
18 29 C.F.R. § 541.203(b) (emphasis added). 
19 Id. at * 15. 
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