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This article examines recent judicial developments in China concerning
generative artificial intelligence (GenAl), with a particular emphasis on
copyright-related litigation. It surveys emerging judicial decisions and
academic commentary on leading legal issues arising from GenAl use and
development. Drawing on this analysis, the article offers practical observa-
tions that may assist GenAl service providers in identifying and managing
potential legal risks associated with the development, deployment, and
commercialization of GenAl technologies in China.

With the rapid advancement and widespread commercial
adoption of generative artificial intelligence (GenAl, including
large language model) technologies in recent years, legal disputes
involving GenAI have come to the forefront. Among the various
legal domains implicated—including, but not limited to, copy-
right, privacy, and data security—copyright-related issues have
attracted much attention. In particular, three leading legal issues
have emerged in China:

1. Whether Al-generated content (AIGC) qualifies as a pro-
tectable subject matter under the copyright law;

2. Whether the training of GenAI models can infringe third-
party copyrights; and

3. Whether GenAI service providers can be held liable
for copyright infringement resulting from Al-generated
outputs.

As one of the fastest-growing markets for GenAl technology,
China shares many commonalities with other jurisdictions in
addressing the associated legal challenges, yet also presents several
distinctive characteristics.
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Executive Summary

First, recent decisions of Chinese courts suggest that AIGC may
be protected under the copyright law and deemed the work of the
GenAl user if, in the process of generating the content, user inputs
reflect sufficient original and individualized expression.

Second, with respect to the use of copyrighted works to feed the
training process of Al models, there remains a lack of representative
judicial decisions directly addressing this issue. In the meantime,
various scholarly legal theories in China would favor the position
that such use does not constitute copyright infringement, with
many of them converging on this conclusion.

Last but not least, as for the potential legal liability of Al service
providers when AIGC infringes third-party copyrights, existing
cases—noting that China is not a case law country and precedents
do not have stare decisis status but only informational —may reflect
two approaches. One approach adopted an objective (i.e., strict
liability) standard, holding the service provider liable for infringe-
ment without regard to the reasons behind the infringing content
or the service provider’s ability to control the AI output (with
these additional factors considered only at the stage of assessing
damages). The other approach examined both direct and indirect
liability and conducted a more fault-based inquiry, requiring a
showing of active involvement or fault to establish liability. Under
this view, the court considered the service provider’s involvement in
the activity and degree of control over user inputs and the resulting
output when deciding whether the provider had committed direct
or indirect copyright infringement.

In light of these developments, steps like the following could be
taken into account by GenAl service providers operating in China
when considering potential copyright considerations:

1. Entering into appropriate agreements with users regard-
ing rights in AIGC;

2. Implementing technical measures—such as algorithmic
optimization—to reduce the likelihood of infringing
outputs; and

3. Taking steps to minimize the risk of infringing AIGC.
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Judicial Responses and Academic Views on
Leading Copyright Issues

Chinese courts have begun to address three of the most closely
watched copyright-related issues involving GenAl, as discussed
above, in several recent cases. However, as GenAl remains a rapidly
evolving and still-emerging field, judicial perspectives are far from
being settled. Therefore, controversy surrounding certain rulings,
as well as related academic commentary, merits continued close
attention.

Whether AIGC Constitutes Copyrightable Subject Matter

Unlike earlier generations of AI, GenAl can autonomously pro-
duce content such as text, images, audio, and video. This process
raises a fundamental legal question: Given that the appearance of
AIGC resembles traditional works protectable under copyright law,
can such content become copyrightable subject matter?

International Perspectives: Copyrightability of AIGC Depends on
Human Contribution

Copyright is a legal construct. Countries may adopt diver-
gent approaches to the issue of copyrightability of AIGC, as their
national laws differ. Although no definitive international consen-
sus has emerged, a consistent human-centric traditional approach
is reflected in major international treaties—such as the Berne
Convention for the Protection of Literary and Artistic Works, the
TRIPS Agreement, and the WIPO Copyright Treaty—all of which
recognize only natural persons as authors.' Consequently, whether
and to what extent AIGC is eligible for copyright protection gener-
ally depends on the extent of human involvement in its creation.?
Content generated entirely by machines, without any human inter-
vention, generally is not considered a protectable work.

However, jurisdictions differ in how they evaluate human con-
tribution. For example, under English law, for works generated by
a computer, the author is deemed to be the person who makes the
“necessary arrangements” for the creation of the work.” Although
this provision predates the emergence of GenAl, it remains in force
today. By contrast, the U.S. Copyright Office requires that creative
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expression be under human control. If all the traditional elements
of creativity in a work are generated by a machine, then the work
lacks human authorship and is therefore ineligible for copyright
registration.*

Chinese Courts’ Approach: Assessing the Presence of the
User’s Personalized Expression in the Generative Process

China’s Copyright Law does not expressly address copyright-
ability of AIGC. Instead, the determination has hinged on the
general definition of a “work”—an original intellectual creation
that can be expressed in a certain form.®> Under this framework, the
key inquiries considered by Chinese courts have been whether the
AIGC demonstrates originality and whether it reflects the user’s
individualized expression during the generative process.

In Li Yunkai v. Liu Yuanchun,® described as China’s first major
case involving text-to-image AIGC, the plaintiff used Stable Dif-
fusion and claimed copyright in the generated images. The court
found that the plaintiff had “repeatedly inputted prompts, adjusted
parameters, and curated the results—acts that demonstrated the
plaintiff’s aesthetic choices, individual judgment, and personal-
ized expression.” The court concluded that the image satisfied
the requirement of originality and may qualify as a copyrightable
artistic work.

A similar conclusion was reached in Lin Chen v. Hangzhou Gaosi
Airdome Tech. Co.,” in which the court found that the plaintiff had
made “personalized modifications and choices through prompt
refinement, iterative generation, and specific expression” when
using Midjourney, and ruled in the plaintiff’s favor.

Compared with the relevant provisions under English law and
the approach taken in the United States, the position currently
adopted by Chinese courts represents a relatively “middle ground”
stance, as shown in Table 1. On the one hand, it requires human
involvement that reflects personalized and original expression
such as through prompts selection, parameters adjustment, and
iterative editing. On the other hand, it does not require that the
user of GenAl exert complete control over all expressive elements
of the AIGC. A one-to-one, deterministic correspondence between
human input and the Al-generated expression is not necessary.
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Table 1. Positions of Key Jurisdictions on the Copyrightability of

AIGC
Jurisdiction Position

United Kingdom  Under current law, in the context of computer-
generated works, the copyright owner is the
person who made the necessary “arrangements
for the creation of the work.

United States AIGC is not copyrightable to the extent that a
natural person did not exercise sufficient control
over original elements of the Al-generated
output.

n

China AIGC is copyrightable if the user’s actions—
such as inputting prompts, setting parameters,
and selecting outputs—reflect original and
individualized expression. Copyright belongs to
the user.

Controversy: AIGC Is Not Under the User’s Full Control

Due to the nature of GenAI, AIGC is often probabilistic. Upon
receiving user inputs—such as prompts and parameters—an Al
model can process the inputs through algorithms and other pro-
cesses to generate the result or set of results. However, from the
user’s perspective, while the output may generally correspond to
the input, the specific form of expression is not necessarily dictated
solely by that input.

Moreover, GenAI models can evolve over time through self-
learning and passive training, which means that the probabilities
the model assigns to various outputs may continuously change. As
a result, even when identical prompts and parameters are entered
repeatedly, the model may generate different outputs on each
occasion.?

Even after multiple iterations, the output ultimately selected by
the user remains just one of many possible results and often can-
not be precisely predicted or controlled. Therefore, while the user
may accept the output, in many instances, they cannot be said to
have exercised full control over its specific expression. This stands
in contrast to the concept of “creation” under Chinese copyright
law, which requires a human author to be “directly” responsible for
producing the literary, artistic, or scientific work.’
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This lack of human control is a key reason the U.S. Copyright
Office continues to reject registration of certain AIGC—even in cir-
cumstances where, under Chinese standards, a user’s involvement
might be viewed as sufficiently individualized.'® Consequently,
while Chinese courts have emphasized the importance of indi-
vidualized prompts and iterative user engagement, this approach
has drawn academic criticism. Scholars argue that the courts have
overlooked indeterminate and uncontrollable aspects of Al output
processes.'!

Whether Training GenAl Models Infringes Copyright

GenAl service providers may be more acutely focused on prac-
tical legal risks from development and operation of GenAI models
and tools. Among them, one predominant risk is whether the use
of third-party copyrighted works for training purposes constitutes
infringement.

This issue has attracted widespread global attention, with
several high-profile lawsuits in jurisdictions including the United
States,'? the United Kingdom," and China,'* many of which remain
pending. Because reported judicial decisions that squarely address
this question are still limited, the case law remains unsettled as to
whether training GenAl models on copyrighted works constitutes
infringement."

Contested Approach in China: Fair Use?

China has not enacted specific rules governing the copyright
implications of Al model training. Nor have Chinese courts issued
decisions that directly address this issue.

In Shanghai Xinchuanhua Culture Dev. Co. v. Hangzhou Shuimu
Intelligent Tech. Co.," the trial court briefly referenced the concept
of “fair use.” However, the discussion was not directed at the service
provider’s alleged use of the plaintiff’s protected Ultraman images
to train its own base Al model. In fact, no evidence was presented
indicating that the provider had engaged in such conduct. In this
case, it was the users—not the defendant—who uploaded Ultraman
images and used them to train LoRA models capable of generat-
ing infringing content. The court referenced “fair use” only in the
context of rejecting the plaintiff’s request to require the platform
to delete all Ultraman-related content from the platform, reasoning
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that there were other ways that users could potentially engage with
images on the platform (i.e., “study, research, appreciate, or oth-
erwise make fair use of images they have stored on the platform
without publicly disseminating them—or where such images are
used by rights holders or their licensees”), and an order requiring
deletion of all Ultraman-related images “exceeds the defendant’s
legal obligations.”

Although no court decision in China has squarely held that
training by developers constitutes fair use, some commentators
have advocated for this approach as possible solution to copyright
disputes involving Al model training.'” However, this view faces
challenges under China’s current copyright regime, which adopts
a relatively closed-list approach to fair use. The law explicitly
enumerates specific circumstances in which copyrighted works
may be used without prior authorization or compensation'*—and
a commercial Al model is not expressly among them."

While the statute includes a catchall clause referring to “[o]ther
circumstances provided by laws and administrative regulations,’*
the legal bases for extending it to cover AI model training are con-
tested. Given this legal uncertainty, scholars in support of fair use
for Al model training have called for legislative reform to explicitly
incorporate such uses within the scope of statutory fair use.*

Some Other Legal Theories

In contrast to the controversial approach of expansive statutory
interpretation or the more arduous path of legislative amendment,
some scholars contend that the issue can be resolved within the
bounds of the existing legal framework by invoking alternative
interpretive theories. The following are two exemplary viewpoints
that have emerged in Chinese academic discourse:

“Non-Expressive Use” Theory

Copyright protection traditionally centers on the specific
expression of a work. Even when two works convey the same idea,
their distinct forms of expression provide unique value and experi-
ences to audiences. Accordingly, the acts regulated under copyright
law involve the use of a particular work as the object of that use.
Copyright holders exercise their rights—and derive incentives—by
controlling the use of their work’s specific expression.*
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Some Chinese scholars argue that in the training of large lan-
guage models, works are tokenized and fragmented into data that
lose their original expressive form, and the model treats the inputs
as part of a vast corpus of linguistic samples for statistical analysis
rather than expressive content.” As such, advocates propose that
the use of copyrighted works in training is devoid of the expression-
specific features necessary for copyright protection, and that such
“non-expressive use” should fall outside the scope of copyright
protection entirely,* which might eliminate the need for statutory
amendment to legalize AI model training of this type.

“Temporary Reproduction” Exception

Some Chinese scholars have drawn attention to the different
types of copying involved in model training. Under current Chinese
copyright law, the reproduction right protects against creation of
stable, tangible copies of a work.” If developers construct a training
dataset by downloading and permanently storing works on hard
drives or databases, such an act is likely to constitute prima facie
reproduction under the Chinese copyright law.

However, some of these scholars argue that if the training pro-
cess can be designed to involve only temporarily loading works into
temporary memory or cache—without permanent storage—then
this may qualify as “temporary reproduction.” For example, once the
training process ends and the system is shut down, data in memory
or cache may be automatically cleared and rendered irretrievable.

According to this theory, temporary reproduction does not fall
within the scope of the protection right under Chinese law. As such,
in the absence of other applicable exclusive rights—particularly
given that Chinese copyright law does not recognize a standalone
“right to learn”—the ephemeral use of copyrighted works during
Al model training may not constitute copyright infringement at all.

Whether GenAl Service Providers Are Liable for
Infringement by AIGC Outputs

Besides potential liabilities arising from the training process,
GenAl service providers may also face risk when users generate
infringing outputs using their platforms. Chinese courts have
addressed this issue in two similar cases, but adopted seemingly
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different approaches to find whether the service provider could be
liable for infringement.

Strict (Objective) Liability

In Shanghai Xinchuanhua Culture Dev. Co. v. Guangzhou Nian-
guang Network Tech. Co.,*® the defendant operated a website that
offered GenAl capabilities, including text-based dialogue and
image generation. The plaintiff discovered that when users entered
prompts related to “Ultraman,” the platform produced images that
were substantially similar to the copyrighted characters.

The court found that the generated images either copied or
adapted protected elements of the Ultraman character. On that
basis, it held that the defendant had infringed the plaintift’s rights of
reproduction and communication through information networks.
The judgment did not consider any additional factors in reaching
this conclusion, suggesting the potential application of an objective
or strict liability standard—that is, the mere generation of infring-
ing images by the platform was deemed sufficient to establish the
platform’s infringement, regardless of the defendant’s control,
intent, knowledge, capability to prevent infringement, or the role
played by of the GenAI user in producing the infringing output.

Notably, while the court did not consider the service provider’s
subjective fault in determining the occurrence of infringement or
the appropriateness of injunctive relief, it did take such factors
into account when assessing the defendant’s liability for damages.

Fault-Based (Subjective) Liability

In contrast, in Hangzhou Shuimu Intelligent, the court adopted
a different approach. The court began by noting that, although the
platform facilitated image generation, “the users issued commands
determining the content generated and its intended audience.” The
defendant “neither participated in uploading reference images nor
in publishing or sharing the infringing content.” Furthermore,
there was “no evidence that the defendant conspired with users to
infringe copyrights.” Accordingly, the court found no direct liability.

Turning to contributory (indirect) liability, the court empha-
sized that service providers “cannot fully control or monitor the
content generated by their models or the data input by users” and
“do not have a general obligation to pre-screen all contents” A
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provider “may only be held liable if it is found to be at fault for
specific infringing acts.”

The court laid out factors for assessing whether a provider is
at fault for infringing acts, including:

« The nature of the services provided;

« 'The fame of the copyrighted work at issue and obviousness
of the alleged infringement;

« 'The potential for widespread infringement via GenAl;

« 'The platform’s business model and profit incentives; and

« Whether the provider proactively took reasonable preven-
tative measures.

Applying these factors, the court found that the defendant
failed to exercise reasonable care in preventing infringement of
the plaintiff’s network dissemination right and held it liable for
contributory infringement.

Observations for GenAl Service Providers

Overall, China’s legal framework for GenAl remains in a state
of flux. While a comprehensive legal regime has yet to take shape,
recent court decisions and academic commentary illustrate con-
siderations that service providers may consider when seeking to
navigate the evolving legal landscape. The following observations
may be of interest to GenAl service providers in China.

Clearly Defining Ownership of Intellectual Property Rights

Current opinion of Chinese courts suggests that AIGC may
be protected by copyright under certain conditions, and that such
rights may vest in the user. Regardless of how the law evolves, some
providers take proactive steps to potentially mitigate risks by clearly
allocating rights through contractual terms.

For example, user agreements—prominently displayed on
provider websites—may specify whether (1) the provider retains
intellectual property rights in AIGC, or (2) such rights are granted
to the user, subject to a broad license retained by the provider.
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Employing Technical Measures to Minimize Substantial
Similarity with Copyrighted Works

Under current judicial practice, AIGC that is substantially
similar to third-party works may be deemed to constitute copy-
right infringement. Some service providers consider technical
safeguards—such as optimizing model architecture or diversify-
ing training datasets—that may help to reduce the probability of
generating infringing outputs.”’

These measures may offer two primary benefits:

1. By preventing the generation of substantially similar con-
tent, providers may reduce the risk of potential copyright
claims.

2. Ifinfringing content is generated despite reasonable safe-
guards, courts have considered whether the provider can
demonstrate that the model was trained and engineered
to minimize such occurrences.

Potential Steps to Prevent Infringement

As discussed above, whether the provider took reasonable steps
to avoid infringement has been a consideration in court determina-
tions. Among other things, courts and regulators have considered
whether providers:

« Warn Users of Potential Infringement Risks. For example,
prominent notices or pop-ups alerting users that “the
GenAl service should not be used to infringe others’
copyrights.”?®

» Respond Appropriately to User Misconduct. For example,
Interim Measures for the Administration of Genera-
tive Artificial Intelligence Services jointly issued by the
Cyberspace Administration of China and other relevant
authorities provide that, “[i]f a provider discovers that a
user is engaging in illegal activities through use of GenAl
services, it shall, in accordance with applicable laws and
contractual agreements, take appropriate measures, which
may include issuing warnings, restricting functionality,
suspending services, or terminating service provision. The
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provider shall also retain relevant records and promptly
report the matter to the competent authorities.”*

o Establish a Complaint and Reporting Mechanism. For
example, according to the Interim Measures, “[p]roviders
should implement a sound mechanism for complaints and
reporting, including setting up accessible and user-friendly
channels, publicly disclosing the procedures and timelines
for handling complaints, promptly accepting and address-
ing public complaints, and providing timely feedback on
the outcomes.”*

o Adopt Technical Measures to Prevent Similar Further
Infringements. For example, the Interim Measures provide
that, “[u]pon discovering that GenAI has output unlawful
contents, the service provider shall promptly take measures
to halt its generation, cease its transmission, and remove
the content. Additionally, the provider should implement
model optimization and retraining to address the issue, and
report the matter to the relevant regulatory authorities.”!

o Label AI-Generated Contents. The Interim Measures require
providers to label AIGC outputs in some circumstances.*
For example, there are certain minimum requirements
that such contents be marked as Al-generated and include
information about the model or platform used to create
it, as well as any identification assigned to the content by
the provider.”

Conclusion

As China continues to refine its legal approach to GenAl, ser-
vice providers must stay abreast of evolving case law and regula-
tory trends. Providers might consider factors raised by courts and
regulators so far when considering whether and how to address legal
uncertainties related to copyright, and to support the responsible
development of GenAl.

* Ruixue Ran (rran@cov.com) is a partner in Covington & Burling
LLP. Sheng Huang (shuang@cov.com) is an of counsel at the firm. Alexander
Wang (aywang@cov.com) is a special counsel at the firm. Phil Hill (pahill@
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