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As they left office, the heads of the U.S. antitrust agencies during the Biden
administration touted the issuance of their new merger guidelines as one of their
major accomplishments.[1] Given that there have been a number of recent judicial
decisions on merger challenges, we can begin to assess the extent to which courts
have changed how they analyze merger enforcement actions since the agencies issued
their new set of merger guidelines on Dec. 18, 2023.
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merger guidelines. Ryan Quillian

Judges generally have not engaged with the more aggressive theories identified for the
first time in the new guidelines. This is, in large part, due to the fact that the agencies
have not challenged transactions on those more aggressive theories since they
finalized the guidelines.[2]

That said, it is too early to tell how much, if at all, the new guidelines will change how

courts analyze mergers. The Trump administration decided to keep the new guidelines
in place, but it is not clear that the current leadership will rely on the panoply of 1
theories they contain. Pegah Nabili

And there has not yet been a written opinion in a litigated merger challenge brought

by the agencies during the Trump administration. Going forward, it will be interesting to see whether
the U.S. Department of Justice's Antitrust Division and the Federal Trade Commission challenge
transactions under the more novel and aggressive set of theories identified in the 2023 merger
guidelines and, if so, how courts analyze those theories.

The Changes in the 2023 Merger Guidelines

OnJuly 9, 2021, then-President Joe Biden signed an executive order that encouraged the Antitrust
Division and the FTC to review their merger guidelines and consider revising them.[3]

Almost two and a half years later, the Antitrust Division and the FTC jointly published their merger
guidelines on Dec. 18, 2023.[4]



The 2023 merger guidelines differ in important ways from the versions they replaced — the horizontal
merger guidelines issued in 2010 and the vertical merger guidelines issued in 2020. Some of the most
significant differences include:

e Lowering back to pre-2010 levels the market concentration threshold at which the agencies are
likely to presume that horizontal mergers are illegal;

e Removing statements indicating when transactions are less likely to threaten harm to
competition;[5]

e Reviving the long-abandoned entrenchment theory that conglomerate mergers — those with no
vertical relationship or horizontal overlap — may be anticompetitive if they risk entrenching or
extending a dominant position, despite prior public statements by the agencies disavowing the
theory;[6]

e Examining whether a trend toward consolidation in an industry indicates that a transaction may
substantially lessen competition;

e Adding a discussion of serial acquisitions and stating that the agencies may assess the legality of
a particular transaction based on the acquiring firm's history of prior acquisitions;

e Introducing concepts related to multisided platforms, including references to competition
between platforms, on platforms and to displace a platform;

e Explicitly addressing the effects that a merger between buyers may have on competition for
inputs, including labor;

e Discussing partial acquisitions, or minority investments, which the agencies say may allow
partial owners to influence the target's competitive strategy in an impermissible manner or give
the partial owners access to the target's competitively sensitive information;

e Seeking to infer the existence of a relevant antitrust market from direct evidence of substantial
head-to-head competition between the merging parties, without having to specify the precise
metes and bounds of the inferred market; and

e Using transaction value as a proxy for the merged firm's ability to benefit from reduced
competition, not accounting for how a high transaction premium may reflect potential synergies
or other procompetitive or competitively neutral motivations for the transaction.

As they did with previous iterations of the guidelines, the agencies said publicly that the 2023 merger
guidelines were a statement of enforcement policy and reflected the agencies' priorities and approach
in analyzing proposed transactions.[7]

That made sense at the time because the changes to the guidelines largely reflected how the Antitrust
Division and FTC under the Biden administration had described their approach to investigating
transactions.

And the 2023 merger guidelines were part and parcel with more aggressive anti-merger rhetoric and
other policy and procedural changes that — in practice — made it more difficult and/or more costly to
get transactions through agency investigations successfully.



As a result, the concerns expressed at the time about the changes in the guidelines were not limited to
litigation outcomes, but also applied to the necessarily broader set of transactions that the agencies
apparently intended to investigate more extensively — or transactions that may never materialize
because of the deterrent effect of the agency leaders' approach to merger review and enforcement.[8]

It is less clear that the 2023 merger guidelines reflect the agencies' priorities and approach in analyzing
proposed transactions under the Trump administration. In fact, there was speculation — including from
Melissa Holyoak, a Republican-appointed FTC commissioner — that the Trump administration would
rescind the guidelines.[9]

However, shortly after Inauguration Day, the leaders of the antitrust agencies confirmed that they
would retain them.[10] It is an open question whether the Trump administration will investigate and
challenge transactions using the broader set of theories listed in the 2023 merger guidelines.

Judicial Treatment of the 2023 Merger Guidelines to Date

In the past, federal judges have found the agencies' guidelines persuasive because they, among other
things, reflect a consensus among the antitrust community and are based on current economics, case
law and agency practice.

The 2023 merger guidelines were developed and issued by agency leaders from a single political party
and, as discussed above, included significant differences compared to the iterations published by the
Antitrust Division and the FTC over the course of the prior 40-plus years. As a result, it is worth
examining how courts have treated the 2023 merger guidelines in written opinions since they were
issued.

Almost all of the written judicial opinions that have cited the 2023 merger guidelines have done so for
fundamental propositions that were also included in prior iterations of the guidelines.[11]

Most prominently, courts have cited to the 2023 merger guidelines in reference to the structural
presumption.[12] The 2023 merger guidelines made two changes to the 2010 horizontal merger
guidelines in terms of the structural presumption — they (1) reverted to the lower concentration levels
deemed presumptively unlawful in the 1992 merger guidelines,[13] and (2) cited the U.S. Supreme
Court's 1963 decision in U.S. v. Philadelphia National Bank for the proposition that transactions resulting
in a market share of greater than 30% and a significant increase in concentration are presumptively
unlawful.[14]

On the first point, each of the agencies' cases to date that has resulted in a written opinion where the
judge cited the 2023 merger guidelines would have been presumptively illegal under the 2010 horizontal
merger guidelines.[15] In other words, the agencies have not fully litigated a case that would be
presumptively unlawful under the 2023 merger guidelines but not under the 2010 horizontal merger
guidelines.

On the second point, prior to issuing the 2023 merger guidelines, the agencies cited Philadelphia
National Bank for the structural presumption even though the 30% figure was not memorialized in the
guidelines.[16] Judicial opinions similarly cited Philadelphia National Bank for this proposition.[17] Thus,
both the agencies and the courts have cited Philadelphia National Bank prior to the agencies'
incorporation of that point in the 2023 merger guidelines.



Courts have also cited the 2023 merger guidelines for the purposes of market definition and the
hypothetical monopolist test,[18] for efficiency arguments,[19] and for how to calculate market
shares.[20] All of those topics were included in the 2010 horizontal merger guidelines, and some of the
courts cite to the 2010 horizontal merger guidelines and 2023 merger guidelines interchangeably on
these issues.[21] This may be due, in part, to the fact that the treatment of the hypothetical monopolist
test and calculations of market shares did not change significantly between the two versions of the
guidelines.

As the foregoing shows, the cases that cite the 2023 merger guidelines for these fundamental
propositions do not by themselves suggest a shift in the agencies' or courts' approach to merger
enforcement. That is not to say that the guidelines did not reflect the Biden administration's approach
to investigating transactions, and the agencies conduct many more investigations than the number of
fully litigated merger challenges.

As a result, the lack of a shift in the approach by courts does not undermine the concerns expressed by
some about the agencies' approach to merger enforcement under the Biden administration; rather, they
appear to be a reflection of the agencies' litigation case selection in the last year of the president's term
in office.

That conclusion holds even for the FTC's suit seeking to block the merger between Kroger Co.
and Albertsons Cos. Inc., the one case in which a court addressed a theory explicitly incorporated in the
2023 merger guidelines for the first time: potential harm in labor markets.[22]

In that case, which was decided in December 2024, U.S. District Judge Adrienne Nelson of the U.S.
District Court for the District of Oregon cited the 2023 merger guidelines' suggestion that "a merger that
substantially lessens competition for workers may result in 'lower wages or slow wage growth, worsen
benefits or working conditions, or result in other degradations of workplace quality' and that evidence
that a merger may have any of these effects demonstrates substantial competition between firms for
labor."[23]

The court stated that although "the inclusion of workers in the 2023 Merger Guidelines is new, the
concept of antitrust protections that extend to workers, not just consumers, is not,"[24] and found that
"labor markets are cognizable markets under the Sherman Act."[25]

Even though Judge Nelson found that the "plaintiffs present[ed] a compelling and logical case for
applying traditional antitrust analysis to labor markets,"[26] the court held that the FTC did not present
sufficient evidence of harm in the relevant labor market "to independently support a preliminary
injunction."[27]

However, the FTC had also challenged the transaction under a traditional horizontal, unilateral effects
theory that focused on harm to consumers, and Judge Nelson granted the agency's motion for a
preliminary injunction on that basis.[28] Thus, Judge Nelson did not break new ground in relying on the
2023 merger guidelines, and instead relied on well-established principals of antitrust law to preliminarily
enjoin the merger.

Looking Forward

The agencies under the Biden administration said that the guidelines reflected how they conducted



merger investigations by signaling the theories of harm they would consider and potentially pursue in
enforcement actions.

Although the current administration has stated the 2023 merger guidelines remain in effect, it remains
to be seen whether the antitrust agencies will scrutinize transactions in accordance with the broader set
of theories of harm contained therein, and how those new theories will be treated by federal judges.

We may get the first indication when the courts decide the first two agency challenges under the Trump
administration that appear to be heading toward written opinions.

The first is the FTC's case against GTCR BC Holdings LLC's proposed acquisition of Surmodics Inc., in
which the preliminary injunction hearing in the U.S. District Court for the Northern District of

Illinois ended on Sept. 2. And the second is the FTC's suit against Edwards Lifesciences Corp. and
JenaValve Technology Inc., a case in which the preliminary injunction hearing is scheduled to begin Nov.
18 in the U.S. District Court for the District of Columbia.

Regardless of how the courts treat the 2023 merger guidelines in those two cases, it will be interesting
to see whether these guidelines ultimately produce a change in how courts analyze mergers, or whether
it will continue to be something close to the status quo ante.

Ryan K. Quillian is a partner at Covington & Burling LLP. He was previously deputy assistant director of
the Technology Enforcement Division at the FTC.

Pegah Nabili is an associate at Covington.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of their
employer, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
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