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Biden-Era M&A Data Shows Continuity, Not Revolution 

By Ryan Quillian and Sarah Rutherford (February 21, 2025, 5:15 PM EST) 

The change in administrations offers the opportunity to take stock of the past and look 
forward to the future. The federal antitrust agencies under former President Joe Biden 
made broad claims about increasing merger enforcement activity.[1] The press has made 
similar statements,[2] with some going so far as to claim that the Biden administration 
has set records for merger enforcement.[3] 
 
The Biden administration certainly took a number of steps to change the federal 
government's approach to merger enforcement, including moving away from accepting 
consent decrees to resolve competitive concerns with transactions and pursuing a 
broader strategy of deterring merger activity through stronger antimerger rhetoric, more 
aggressive policy positions, and longer and more intensive investigations. 
 
This article focuses on a narrower question regarding the number of merger enforcement 
actions initiated by the administration.[4] 
 
According to the data published by the agencies, the rate of merger enforcement actions 
during the Biden administration was the lowest in decades, and the number of litigated 
merger challenges did not increase much at all under Biden. In addition, the Biden 
administration overall had a lower success rate in merger litigation than the three 
administrations that preceded it. 
 
Looking forward, there have been some suggestions that antitrust enforcement may be aggressive 
under President Donald Trump. 
 
But other statements indicate that that may not be the case in all sectors of the economy, and the 
recent events that could affect staffing levels at the Antitrust Division of the U.S. Department of 
Justice and at the Federal Trade Commission indicate that it would be difficult for the agencies to 
support high levels of merger enforcement activity even if they wanted to do so. 
 
In terms of substance, FTC Commissioner Melissa Holyoak predicts a "return to normalcy"[5] after the 
"antitrust revolution" that the Biden administration pursued for the prior four years.[6] 
 
However, that may not entirely be the case given that the agencies have indicated that they are likely to 
focus on certain issues — such as diversity, equity and inclusion, or DEI, and censorship — that have not 
been central antitrust concerns in the past. 
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The Rate of Merger Enforcement Actions: 2001-2024 
 
Near the end of the Biden administration, the federal antitrust agencies published materials providing 
data on — among other things — their merger enforcement efforts: the "Federal Trade Commission 
Accomplishments June 2021–January 2025,"[7] and the Antitrust Division's workload statistics for fiscal 
years 2015-2024.[8] 
 
When combined with the agencies' existing Hart-Scott-Rodino reports, which are current through fiscal 
year 2023, the recently published data allows us to analyze merger enforcement activity by fiscal year 
from 2001 to 2024. 
 
The data shows that the merger enforcement rate during each year of the Biden administration was 
lower than in any year since 2007. 
 
The merger enforcement rate is the number of merger enforcement actions in a given year divided by 
the total number of transactions reported to the agencies in that year. We use the agencies' own 
methodology for determining the number of merger enforcement actions. 
 
In particular, for each fiscal year, we add up the number of litigation complaints filed, prelitigation 
consent agreements announced by the agencies, and transactions that the agencies state were either 
abandoned or restructured during ongoing investigations.[9] 
 
The following chart shows how the number and rate of merger enforcement actions has changed since 
2001. 

 
 



 

 

As this graph shows, the merger enforcement rate was 1.55% or below during each year of the four years of 
the Biden administration (2021-2024) and hit a record low of 0.91% in 2021. Between 2001 and 2020 — i.e., 
prior to Biden — the merger enforcement rate had only reached 1.55% or below twice: in 2005 and 2007. 
 
In prior articles, we explored the potential reasons for this seemingly counterintuitive conclusion, including 
the Biden administration's move away from accepting consent decrees to resolve competitive concerns with 
transactions and its apparent strategy of general deterrence to reduce merger activity across the board by 
using stronger antimerger rhetoric, more aggressive policy positions, and higher procedural hurdles.[10] 
 
Analysis of Data on Litigated Merger Challenges 
 
Some commentators have suggested that the federal antitrust agencies were more willing to litigate to block 
transactions during the Biden administration than they were in the past.[11] As it turned out, however, the 
agencies did not litigate significantly more under Biden than they did in prior administrations. 
 
During the Biden administration, the federal antitrust agencies filed 29 litigated merger challenges, which is 
just two more than the 27 they filed during the first Trump administration. 
 
Looking at each agency individually, the FTC under the Biden administration filed 20 merger litigation 
complaints, which is one more than the 19 it filed during the Trump administration, while the Antitrust 
Division under Biden filed 10 complaints, three more than the seven it filed under the Trump administration. 
 
While the absolute number of merger litigations did not increase substantially, the federal antitrust agencies 
lost litigated merger challenges at a higher rate during the last four years than they did under prior 
administrations. This is true whether you look at all merger litigations or limit the data to cases where a court 
issued an opinion. 
 
All Litigated Merger Challenges 
 
We first look at the broader set of all litigated merger challenges brought by the federal antitrust agencies. 
We define a litigated merger challenge as a complaint filed in court to block a merger without an associated 
consent decree. We assign these challenges to a presidential administration based on the date the complaint 
was filed. 
 
In "Accomplishments," the FTC defines "merger litigation win[s]" as "matters in which a preliminary 
injunction was granted by a district court, administrative proceedings were resolved in favor of the FTC, the 
parties abandoned their deal after the FTC filed a complaint in court, or the FTC and the parties reached a 
settlement after a complaint was filed that resolved competitive concerns."[12] 
 
To calculate the agency win rate, we simply divided the number of wins by the total number of outcomes in 
litigated merger challenges by administration. 
 
Those metrics show that the Antitrust Division and the FTC had a lower merger litigation win rate — 74.1% — 
during the Biden administration than they did during Trump's first term or during either of President Barack 
Obama's terms. The following table summarizes the data:[13] 
 



 

 

 
 
Of course, this data does not include the outcomes in the Antitrust Division's challenges to UnitedHealth 
Group Inc.'s proposed acquisition of Amedisys Inc. — filed in the U.S. District Court for the District of 
Maryland on Nov. 12, 2024 — or to American Express Global Business Travel Group Inc.'s proposed 
acquisition of CWT Holdings LLC — filed in the U.S. District Court for the Southern District of New York on Jan. 
10, 2025. 
 
Neither of those cases has reached an outcome — i.e., abandonment, mid-litigation consent or court 
opinion. 
 
Looking at the data by agency yields similar results to the aggregated table above. The following table 
summarizes outcomes in all merger litigations brought by the FTC: 
 

 
 
As the table above shows, the FTC filed one fewer merger challenge during the Biden administration than it 
did under the first Trump administration. And the FTC's win rate was lower than it was for the previous three 
administrations, but it was largely consistent with the win rate during Trump's first term. 
 
We are aware that in "Accomplishments," the FTC claims that "[b]etween 2021-2025, the FTC had an overall 
merger litigation win rate of 93.75%."[15] However, that figure appears to omit three losses during the Biden 
administration.[16] 
 
First, the FTC does not count its loss in challenging Microsoft Corp.'s proposed acquisition of Activision 
Blizzard Inc., which it filed in its administrative court on Dec. 8, 2022, and in the U.S. District Court for the 
Northern District of California on June 12, 2023. 
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In that case, the federal district court denied the FTC's motion for a preliminary injunction, both the district 
court and the U.S. Court of Appeals for the Ninth Circuit denied the FTC's emergency motions for a stay 
pending appeal and the parties closed the deal — although the FTC's appeal is still pending in the Ninth 
Circuit. 
 
Second, the FTC omits its challenge to the proposed acquisition by Louisiana Children's Medical Center — 
now LCMC Health Co. — of three hospitals from HCA Healthcare Inc., which the agency originally filed in 
the U.S. District Court for the District of Columbia on April 20, 2023, but which the court transferred to 
the U.S. District Court for the Eastern District of Louisiana on June 5, 2023. 
 
This was not a postinvestigation litigation; rather, the FTC sought to force the parties to comply with the HSR 
Act and the applicable waiting period. Nevertheless, the FTC asked the court to issue a temporary restraining 
order and a preliminary injunction to prevent the parties from merging. 
 
On Sept. 27, 2023, the district court granted the merging parties' motion for summary judgment and 
dismissed the FTC's claims with prejudice. 
 
Third, the FTC's data does not include the agency's loss in its challenge to Tempur Sealy International Inc.'s 
proposed acquisition of Mattress Firm Inc., which it filed in its administrative court and in the U.S. District 
Court for the Southern District of Texas on July 2, 2024. 
 
In that case, the district court denied the FTC's motion for a preliminary injunction, and the parties 
subsequently consummated the transaction — but those events occurred after the agency published the 
"Accomplishments."  
 
Including Microsoft-Activision, LCMC-HCA, and Tempur Sealy-Mattress Firm in the data shows that the FTC's 
merger litigation win rate under the Biden administration was 78.9% rather than 93.75%. 
 
The Antitrust Division's merger litigation win rate was 100% under Obama, dropped to 71.4% under Trump, 
and then fell to 62.5% under Biden, as summarized in the chart below. 
 

 
 
As discussed above, the data for the Antitrust Division is necessarily incomplete because UnitedHealth-
Amedisys and Amex GBT-CWT are still pending. But even if the Antitrust Division wins both of those cases, its 
win rate under Biden would be 70%, still lower than the prior three administrations. 
 
It is also interesting that the Antitrust Division under Biden brought most of its litigated merger challenges 



 

 

between June 2021 and March 2023. The agency filed eight merger litigation complaints in that 22-month 
period but did not challenge a transaction in court again until November 2024. 
 
In other words, the Antitrust Division did not file a litigated merger complaint for more than 19 months 
between April 2023 and October 2024. 
 
Court Opinions in Litigated Merger Challenges 
 
Limiting the data to those litigated merger challenges in which a court issued an opinion shows that, 
although the federal antitrust agencies fully litigated more cases under the Biden administration, they also 
suffered more losses than under prior administrations. The following chart summarizes the data for both 
agencies combined. 
 

 
 
As this table shows, the Antitrust Division and the FTC under the Biden administration lost more court 
decisions than any of the prior three administrations. If the Antitrust Division obtains favorable court 
decisions in UnitedHealth/Amedisys and Amex GBT-CWT, the agency win rate under the Biden administration 
would increase to 56.3%; if courts rule against it in both cases, the win rate would drop to 43.8%. 
 
The following table summarizes the data for fully litigated merger challenges brought by the FTC: 
 

 
 
As this table shows, the FTC under the Biden administration fully litigated one fewer case compared to the 
first Trump administration and had a lower win rate than the prior three administrations. 
 
Looking more closely at the data on the FTC's fully litigated merger challenges, the agency's record improved 



 

 

significantly over the course of time. In particular, three of the four FTC losses occurred in transactions that 
were challenged early in the administration — i.e., between January 2021 and April 2023. 
 
The agency won only one of the four fully litigated merger challenges filed during that period — a win rate of 
25%. 
 
The data presents a different picture for the remainder of the administration: The FTC won four of the five 
fully litigated merger challenges it filed after May 2023 (a win rate of 80%). 
 
The Antitrust Division had more fully litigated merger challenges under Biden than in prior administrations, 
but it also lost more times than the prior three administrations combined. The following table summarizes 
the data for the Antitrust Division:[19][20] 
 

 
 
If courts grant the Antitrust Division's motions to enjoin UnitedHealth-Amedisys and Amex GBT-CWT, 
the agency's win rate under Biden would increase to 57.1%, which would put it well ahead of the 
Antitrust Division during the first Trump administration, but still significantly behind the Obama 
administration. 
 
If courts rule against the Antitrust Division in UnitedHealth-Amedisys and Amex GBT-CWT, the agency's 
win rate under Biden would drop to 28.6%, putting it below the prior three administrations. 
 
Merger Enforcement Under the New Administration 
 
There are some indications that antitrust enforcement under the current Trump administration will be 
aggressive at least in some areas. For example, in December, Trump said that his choice for assistant 
attorney general of the Antitrust Division "will help ensure that our competition laws are enforced, both 
vigorously and FAIRLY."[21] 
 
FTC Chairman Andrew Ferguson echoed that sentiment, noting that he "want[s] vigorous antitrust 
enforcement."[22] And the Antitrust Division's recent decision to challenge Hewlett Packard Enterprise's 
proposed acquisition of Juniper Networks Inc. — filed in the Northern District of California on Jan. 30 — 
could be seen as a signal that the Trump administration will pursue an aggressive merger enforcement 
policy.[23] 
 
However, there are several reasons to think that the Antitrust Division and the FTC will take a different 
approach to merger enforcement under the current administration. For example, Ferguson reportedly 
said that part of his "Agenda for the FTC" is to "[s]top Lina Khan's war on mergers" because "[m]ost 



 

 

mergers benefit Americans and promote the movement of the capital that fuels innovation."[24] 
 
He stated that the FTC should focus its "resources on the mergers that harm competition and hinder 
innovation, while permitting mergers that keep capital flowing to innovators."[25] 
 
In addition, it has been reported that the Antitrust Division and FTC have implemented a hiring freeze, 
have rescinded offers to incoming entry-level attorneys, may fire attorneys who are in their 
probationary period, and could reduce the workforce to "essential employees" as defined in agency 
contingency plans for government shutdowns.[26] 
 
Some attorneys may also take the offer to resign from the agencies.[27] Leaders of the federal antitrust 
agencies from both political parties have repeatedly said that their resources are already stretched thin 
and that they need additional resources to maintain the current level of antitrust enforcement.[28] 
 
And Gail Slater — Trump's nominee to lead the Antitrust Division — said recently that it is important for 
the agencies to have sufficient resources because antitrust litigation is very costly.[29] 
 
As a result, a freeze on hiring and a reduction in the current workforce would make it harder for the 
agencies to pursue a broad policy of aggressive antitrust enforcement even if that were the 
administration's goal. 
 
Beyond the generalized discussion of whether or not antitrust enforcement will be aggressive, Holyoak 
has provided some indication of what companies can expect — at a practical level — under the current 
administration: the return of early termination in appropriate situations, an increased willingness to 
accept pre-litigation consent decrees to resolve competition concerns with transactions, and a focus on 
more traditional theories of harm.[30] 
 
She summarized this approach as a "return to normalcy" and said that "if the documents, testimony, 
and economics demonstrate a violation of the law, then we will enforce the law."[31] 
 
That said, statements from both Ferguson and Holyoak — the FTC's two Republican-appointed 
commissioners — suggest that there likely will be different areas of focus for antitrust enforcement 
under the new administration. For example, Ferguson has reportedly said that he will "[i]nvestigate and 
prosecute collusion on DEI, ESG, advertiser boycotts, etc.,"[32] and his first act as chairman of the FTC 
was to announce the end of the "scourge" of DEI at the FTC.[33] 
 
In addition, Ferguson, Holyoak and Slater have indicated that censorship will be a central part of their 
enforcement agenda.[34] As a result, the next four years may not entirely be a return to normalcy. 
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