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precedential status of those cases.

I. Introduction

The Supreme Court’s decision in Moore (Moore Ill) confirmed the constitutionality of section 965's
mandatory repatriation tax (M RT).! However, the Court did not resolve whether realization is required
to tax income under the 16th Amendment, which was the basis for the Ninth Circuit's opinion (Moore

/) and the question on which the Court granted certiorari.? The Court affirmed Moore /I, but it did so
using a theory that the Ninth Circuit did not address.

Although a reviewing court may decide a case on a basis different than that of the lower court, there
is a surprising lack of authority on the precedential status of those reviewing court opinions. (For
brevity, we refer to the holdings of lower court opinions affirmed on other grounds as “alternative
holdings.”) The Supreme Court's avoidance of the realization issue thus raises an interesting
question: Does Moore IIs alternative holding — that “realization of income is not a constitutional
requirement” — constitute binding precedent in the Ninth Circuit?

How that question is resolved and whether trial courts that follow Ninth Circuit precedent must apply
Moore Ilis bound to have far-ranging effects. Below are some of the potential implications of treating
alternative holdings as binding, including the alternative holding in Moore I/, which could affect the
concept of gross income itself.
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There are compelling arguments for and against treating alternative holdings as precedential in their
respective circuits. Guidance is lacking on the issue, but there are valid considerations on both sides
and ways that practitioners might think about how to evaluate the precedential status of an
alternative holding.

Il. MooreBackground

In 2005 Charles and Kathleen Moore invested $40,000 in an Indian start-up company called
KisanKraft, giving them an ownership interest of about 13 percent in the company. That interest
appreciated significantly by 2017, but because the company had not made any distributions to the
Moores or any other U.S. shareholder, the company’s earnings had never been subject to U.S. tax. In
2018 under the MRT, the Moores were required to pay about $15,000 in U.S. income tax on their
share of the accumulated income of KisanKraft, even though they had not received a distribution.

After paying their MRT, the Moores filed a complaint with the district court seeking to recover the tax
paid, arguing that section 965 is unconstitutional.? Their primary argument was that the MRT is not a
permissible tax on income under the 16th Amendment because it is imposed on unrealized gain. The
Moores argued that the 16th Amendment authorizes the taxation of realized income only. In the
alternative, the Moores argued that section 965 violates the due process clause because it applies
retroactively by subjecting previous years’ income to taxation.

The district court rejected both of those arguments and held that section 965 is constitutional (Moore
). Although the court recognized that Eisner v. Macomber,* a seminal Supreme Court case the
Moores relied on, suggests that the 16th Amendment requires realization, it explained that
“subsequent decisions dealing with foreign income have routinely departed from Macomber's
realization standard.” Relying on case law upholding the constitutionality of subpart F and other
regimes “that require the current taxation of unrealized income,” the court held that the MRT is a
permissible income tax and thus is not required to be apportioned as a direct tax under the
apportionment clause. Likewise, the district court held that section 965 does not violate the due
process clause because it is supported by a legitimate legislative purpose and furthered by rational
means.

The Moores appealed the district court's decision, again arguing that section 965 violated the 16th
Amendment and the due process clause.” Regarding the 16th Amendment, the Moores argued that
Macomber and Glenshaw Glass® define “income” for purposes of the 16th Amendment and,
specifically, that this definition requires income to be realized before it may be taxed.” The Ninth
Circuit said that “whether the taxpayer has realized income does not determine whether a tax is
constitutional” under the 16th Amendment, explaining that both Macomber and Glenshaw Glass

have been interpreted narrowly, including by Supreme Court precedent that “made clear that [these
cases] do not provide a universal definition of income.” The court quoted the Supreme Court, stating

”

that “the concept of realization is founded on administrative convenience,”” and relied on other case

law upholding the validity of subpart F and partnership taxation.
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Finally, the Ninth Circuit held that section 965 does not violate the due process clause. Again
affirming the district court, the Ninth Circuit found that “the retroactive application [of section 965]

serves a legitimate purpose by rational means,”Z emphasizing that, although “there is a presumption
against retroactive laws, retroactive tax legislation is often constitutional.” Thus, the Ninth Circuit
held that section 965 is constitutional.

After the Ninth Circuit denied rehearing the case en banc — an opportunity four of the circuit judges
would have taken to overturn the Ninth Circuit's original holding that realization is not a

constitutional requirement’? — the Moores petitioned for, and the Supreme Court granted,

certiorari. The issue on which the Supreme Court granted cert is whether the 16th Amendment
"11

“authorizes Congress to tax unrealized sums without apportionment among the states.

But the Supreme Court avoided that question. In Moore IlI, the Supreme Court held that section 965
is constitutional using a different theory than the district and circuit courts had. The Court based its
holding on an attribution theory, explaining that section 965 “does tax realized income — namely,

income realized by the corporation.”’2 Because the majority did not consider it necessary to resolve
13

whether realization is required under the 16th Amendment, it declined to address the issue.
Instead, the Court focused on “whether Congress may attribute an entity’s realized and undistributed
income to its shareholders or partners, and then tax the shareholders or partners on their portions

of that income.”’® On that narrower question, the Court concluded that Congress has that authority

and that section 965 is a valid exercise of it.!>

The Court provided an overview of a long line of Supreme Court precedent and long-standing
congressional practice, both of which it found to support the authority of Congress to tax the realized
income of an entity by taxing either the entity itself or the owners on their share of the entity’s

income.'® The Court dismissed the Moores' reliance on Macomber as misplaced because it “does not
w7

proscribe attribution and thus has no bearing on the attribution issue in this case,”’” and rejected

their attempts to distinguish section 965 from other regimes that treat entities as passthroughs.'8

After finding section 965 constitutional based on an analysis of “the attribution question,” the Court
reiterated that it was not addressing realization and emphasized the narrowness of its holding,
which applies only to “(i) taxation of the shareholders of an entity, (ii) on the undistributed income

realized by the entity, (iii) which has been attributed to the shareholders, (iv) when the entity itself
n19

has not been taxed on that income.

Thus, although the Court affirmed Moore /I, its holding was premised on an issue that the Ninth
Circuit did not consider, and was silent on the issue that the Ninth Circuit did consider. That puts
Moore Ilin a unique procedural posture that leaves its precedential status uncertain.

I1l. ASurprising Silence

Appellate courts, including the Supreme Court, “review judgments, not opinions.”2% This means that a
reviewing court may decide a case based on different reasoning than that of the lower court. Lower
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court opinions can be vacated, overturned, or affirmed on “other grounds.” Indeed, appellate courts
may affirm a lower court’s decision for any reason supported by the record, “even if the issue was not

pleaded, tried or otherwise referred to in the proceedings below.”?! Therefore, although in Moore the
Supreme Court granted certiorari on the realization issue, it was free to (and did) decide the case on
a different theory, explicitly declining to opine on realization.

For the number of cases decided “on other grounds” on appeal, there is a surprising lack of
consensus — or even discussion — regarding the precedential effect of those opinions.22 It seems
initially intuitive that cases that have been reversed or vacated — even on other grounds than those
on which they were decided — would lose binding force. Yet, this is not a universal view: While there

seems to be general agreement that vacated opinions are not precedential,ﬁ at least some consider
the alternative holdings of opinions reversed on other grounds to remain binding law within a

circuit.24

Discussion of the status of lower court opinions affirmed on other grounds is even more sparse, but
the question is important. For example, if the Supreme Court had not taken the case, Moore I/
indisputably would be binding precedent in the Ninth Circuit. Now that Moore I/ was affirmed but on
different grounds, its precedential value is debatable. The next time a realization question arises in
that circuit, is the lower court bound to follow Moore I/ and hold that realization is not required? Or,
given that the Supreme Court sidestepped the realization question, is the district court free to
independently weigh in?

There are cases that circumambulate this issue, but they don't provide a definitive answer. In the
issue preclusion space, parties are not bound by a lower court's reasoning that was affirmed on

different grounds — but that rule applies only to the parties of that case.”” In some circuits, a
26

rehearing en banc automatically vacates the appellate panel’s opinion,“° removing any doubt about
the panel opinion’s precedential value, but that is not the case in all circuits. Some state courts have

announced their own rules about how to treat lower court opinions affirmed on other grounds, but

t.27

they are inconsisten More relevant but even less definitive, some federal courts appear to treat

opinions affirmed on other grounds as binding precedent without any discussion of what they are

doing or why that is appropriate.28
IV. The Importance of Precedential Status

A. Effect on Future Cases

The effect of treating alternative holdings as precedential depends on the court that issued the
alternative holding and the status of that opinion (that is, whether the opinion is published). While
alternative holdings issued by district courts or in unpublished opinions are likely not affected by
this issue, circuit court opinions and published Tax Court opinions are.

Some opinions are never precedential, and therefore alternative holdings would not be binding in

any event. District court opinions are not binding,2? so it may not matter much what happens to an
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alternative holding in a district court opinion on appeal. Similarly, the Tax Court issues various
nonprecedential opinions (for example, memorandum opinions). Regarding both district court and
nonprecedential Tax Court cases, the next judge to consider the issue is free to accept or reject the
previous opinion. Unpublished opinions, even at the circuit court level, are also not imbued with

precedential weight.?

The question becomes more significant when, like in Moore, the Supreme Court reviews a circuit
court opinion because, unless they are unpublished, circuit court opinions are binding on the district
courts in that circuit.2! The question also has a heightened importance in the tax context. The Tax
Court regards “T.C.” opinions (that is, opinions published in the Tax Court reporter) and division
opinions (that is, opinions considered by the entire bench) as binding on the Tax Court’s own future
opinions.32 Thus, the precedential status of a holding in a T.C. or division opinion that was affirmed

on other grounds by a circuit court is highly relevant. A review of other opinions demonstrates this is
33

not an unheard of occurrence.

The question could also arise in IRS Appeals, which has the authority to make settlement offers
based on hazards of litigation. An Appeals officer may consider the absence of a realization
requirement in the Ninth Circuit as comparatively more supported relative to other circuits, and
therefore the taxpayer’s venue options could affect the terms of a settlement offer. It's conceivable
that the question could even trickle down to the audit level, with Exam teams deciding whether to
propose an adjustment based on the law of the relevant circuit.

The practical effect of the answer is sure to vary by issue and by court. In some situations, a district
court or the Tax Court may evince a willingness to follow the alternative holding of a previous case
regardless of whether it is technically binding. For example, a court may be unwilling to risk being
overturned if it is already aware of how the circuit court views the issue, and therefore may follow an
alternative holding even if it is not binding.

For controversial or especially impactful issues — like realization — the precedential status of an
alternative holding could be highly consequential. A lower court may have sufficiently strong views
on an issue that it decides not to follow an alternative holding without a clear indication it is bound
by such holding. Or the issue could arise in a context so different that a judge finds compelling
reasons not to follow the nonbinding views of the circuit court. (A topical example is whether a
district court in the Ninth Circuit would feel compelled to uphold a wealth tax based on Moore I1.)

Further, in cases like Moore, when several circuit court judges disagreed with the panel opinion in

124

Moore 11,2~ a district court in the Ninth Circuit (or the Tax Court with a case appealable there) may

feel emboldened to depart from that holding if it is not precedential.

B. Effect on the Realization Question

Whether Moore Il'is binding precedent in the Ninth Circuit — such that there is no realization
requirement in that circuit — is certain to have ripple effects when realization is a relevant question.
A circuit split might not be far behind.
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If trial courts that apply Ninth Circuit law are bound by Moore /I, they are likely to feel compelled to
hold that realization is not a requirement in other cases that implicate realization. Because
realization is a foundational principle in the tax law, the consequences may be far-reaching. For

example, if Congress were to pass a tax on asset appreciation (a type of wealth tax), the validity of

£3>

that tax may very well depend on, at least in part,Z2 whether realization is required under the 16th

Amendment.

An amendment enacted by the Tax Cuts and Jobs Act offers another example. In addition to enacting

section 965 at the heart of the Moore case, the TCJA also amended section 451(b), requiring income
recognition no later than the time an item of income is taken into account on a taxpayer’s financial
statement. Because some accounting standards require income to be reflected in financial
statements before it is realized for tax purposes, there was concern regarding whether this
amendment was imposing a tax on unrealized income. When the Joint Committee on Taxation blue
book was released, it clarified:

The provision does not revise the rules regarding when an item is realized for Federal

income tax purposes and, accordingly, does not require the recognition of income in

situations where the Federal income tax realization event has not yet occurred.2®

If the binding law in the Ninth Circuit is that there is no realization requirement, taxpayers could be
taxed on funds that are not realized but still show up on a financial statement under rules of
accounting, contrary to the JCT's assertion.

Further, if Moore Ilis the law of the land in the Ninth Circuit, the chances of a circuit split seem high.
One does not need to look far to find proponents of realization.2’ Even the JCT, in the blue book
accompanying the TCJA, posited that realization is a threshold requirement to have income, stating:
“Gross income generally includes all items that are clearly realized accessions to wealth in any form. .
.. Realization generally occurs when a taxpayer takes the last step by which the economic gain comes
to fruition.”8 The possibility that every circuit would decide the realization question the way the
Ninth Circuit did seems unlikely. And a circuit split on an issue as foundational as realization could
quickly lead to upheaval, with the very concept of gross income depending on which circuit’s laws
applies to a specific taxpayer.

V. The Competing Interests

There are compelling points on each side of the precedent question. Arguments for and against
treating alternative holdings as precedential are discussed below, followed by suggestions for how
practitioners can evaluate the precedential status of an alternative holding.

A.The‘For’

On the one hand, treating opinions affirmed on other grounds as precedential in their respective
circuits makes good sense. When an opinion is affirmed on other grounds, the reviewing court did
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not disturb that specific holding. Therefore, that alternative holding should be given as much weight
as it would have if the opinion had not been appealed at all.??

Regarding Moore, if the Supreme Court had not granted cert, the Ninth Circuit's opinion on
realization would stand, and lower courts in that circuit would be bound to follow it. That outcome
should not necessarily change just because the Supreme Court opined on a different issue. At that
point, it's almost like the Supreme Court decided a different case. Especially in cases like Moore,
when the appellate court specifically avoided opining on the lower court’s holding, the alternative
holding is the pronouncement of the highest court that considered the question.

There is also the matter of judicial economy. The district courts located in the Ninth Circuit are
bound by the circuit court’s precedent. After Moore /I, these lower courts are aware of the Ninth
Circuit's view on the realization issue. To issue an opinion contrary to Moore Il could be a recipe for a
quick reversal, resulting in a waste of judicial resources. That is the premise underlying the Tax
Court's well-known Golson rule: Although the Tax Court is not officially bound by the circuit courts’
opinions, it will still follow a circuit court’s opinions in a case appealable to that circuit because of
judicial economy.*C Treating opinions affirmed on other grounds as precedential would fulfill the
same goal. Similarly, the Tax Court could choose to follow Moore /I on this basis as well.

Also, as discussed above, at least some courts have taken the view that holdings in opinions that have
been reversed on other grounds maintain their binding status. In that case, certainly those that have
been affirmed on other grounds should remain precedential.

B. The ‘Against’

On the other hand, there are reasonable arguments for concluding that such holdings are not
precedential. Perhaps the better approach is that when a case is on appeal or certiorari has been
granted, the slate is wiped clean. Some circuits already take this approach, as mentioned above.

It would be clearer if only the opinion of the highest reviewing court had the power to bind. Future
litigants would not need to try to discern what “counts” as an alternative holding — which is not
always as clear as it is in Moore. Practitioners, parties, and the public would not have to scour
multiple opinions in one case to ascertain the law. In that case, unaddressed lower court holdings
would be dicta and insightful — but not binding — guides for future cases. That position is
consistent with the fact that our judicial system is grounded on “cases and controversies.” Once a
reviewing court has spoken to how the law applies to the facts of a case, that settles the question,
with future courts to advance the jurisprudence once the next case arises.

This approach also avoids the otherwise inevitable disagreements about whether all, or just some,
alternative holdings should be given binding weight. It would be relatively straightforward to give
precedential authority to an alternative holding when the appellate court declined to opine on that
holding — like the Supreme Court and the realization issue. Sometimes, however, the reviewing court

analyzes and explicitly rejects a specific holding but nevertheless affirms thejudgment.ﬂ
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Although in the latter scenario we know the reviewing court's opinion on the alternative holding, that
portion of the appellate opinion is dicta and perhaps should not vitiate the lower court holding’s
power to bind. It's also easy to imagine gradations on this theme, with an appellate court questioning
or otherwise casting doubt on a holding without outright rejecting it, or — like the Moores’ due
process argument — when the appealing party abandons one of its positions on appeal. Relegating
all alternative holdings to dicta would sidestep this thorny issue.

C. Evaluating Precedential Status

There is no easy or obvious answer to the question about the precedential status of alternative
holdings, especially factoring in the different scenarios that can arise when a case is affirmed on
other grounds. Given the variations, there is likely not a one-size-fits-all approach.

In evaluating whether a court may consider an alternative holding to be precedential, practitioners
can evaluate several factors. What, if anything, the reviewing court has said about the alternative
holding might tip the balance in favor of treating an alternative holding as precedential. The case for
precedential status may be stronger if the reviewing court addressed the alternative holding in a
positive light, while a negative discussion would likely cut against this position. Throughout the
spectrum are various degrees of approval or doubt that a reviewing court can express, and the clarity
and strength of those expressions are considerations to be analyzed. In cases like Moore when the
reviewing court explicitly declines to address an alternative holding, or is simply silent on the issue,
according precedential status to the alternative holding — as the highest reviewing court’s opinion in
that circuit — might make good sense.

The procedural posture of the case could be pertinent. If the reviewing court's opinion is unanimous
or en banc, its assessment of an alternative holding (whether positive or negative) may have a
stronger effect on whether the alternative holding should be considered binding. Similarly, the
posture of the lower court's opinion that contains the alternative holding should be evaluated. At
least four Ninth Circuit judges disagreed with the panel’s opinion in Moore II. In this type of situation,
or when the alternative holding is otherwise not unanimous, such as if it is accompanied by a
dissent, a court may not find precedential status to be warranted.

The similarity between the issue addressed in the alternative holding and the issue of the
practitioner’s client is another component of the analysis. Moore Is holding on realization could
affect a breathtaking range of tax issues that have nothing to do with the MRT. A court may be more
inclined to treat Moore I as precedential for issues at least tangentially related to the MRT, such as
subpart F or global intangible low-taxed income, as opposed to a disparate issue like a wealth tax.

Until the judiciary addresses the issue of precedential status, those considerations can aid in
evaluating how to treat an alternative holding.

VI. Conclusion

Considering how pervasive the concept of realization is in the income tax, the Moore trio is sure to
generate additional litigation, including in the Ninth Circuit. The outcome of those cases — at least at
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the trial court level — may very well depend on whether the trial court considers itself bound to
follow the Moore I/ holding that realization is not a threshold requirement for the income tax. The
lack of guidance concerning the precedential value of alternative holdings is likely to be front and
center.
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29 See John Harrison, “The Power of Congress Over the Rules of Precedent,” 50 Duke L.J. 503, 518
(2000) (“For reasons that are hard to identify . . . the federal district courts regard their own
precedents as persuasive authority only.").

30 Alternative holdings nevertheless can result in forum shopping even in the absence of
precedential force.

31 See, e.g., United States v. AMC Entertainment Inc., 549 F.3d 760, 771 (9th Cir. 2008) (“When the
Ninth Circuit or any of its coequal circuit courts issue an opinion, the pronouncements become the
law of that geographical area.”).

2 See Santos v. Commissioner, T.C. Memo. 2016-100.

f See, e.g., Miller v. Commissioner, 114 T.C. 184 (2000), affd on other grounds sub nom. Lovejoy v.
Commissioner, 293 F.3d 1208 (10th Cir. 2002).

34 Moore, 53 F.4th at 515 (Bumatay, J., dissenting the denial of a rehearing en banc, joined by three
other judges) (“Because our expansive gloss on the Sixteenth Amendment thwarts its design and
defies longstanding Supreme Court and Ninth Circuit caselaw, | respectfully dissent from the denial
of rehearing en banc.”).

3> There are other hurdles to a wealth tax besides realization. For example, the Supreme Court
heavily implied that such a tax could be considered a direct tax on property and thus subject to
apportionment. Moore /ll, 144 S. Ct. at 1697.

fJCT, “General Explanation of Public Law 115-97," JCS-1-18, at 165 (Dec. 2018) (discussing examples).

37 See Moore I, 144 S. Ct. at 1710 (Thomas, J., dissenting); Moore, 53 F.4th at 515.

ﬁJCT, supra note 36, at 148. This appears to be a departure from the committee’s take on realization
in previous blue books. See JCT, “Issues Presented by Proposals to Modify the Tax Treatment of

Expatriation,” JCS-17-95, at 72 (June 1, 1995) (Querying whether “the general realization event
requirement of the Macomber ruling continues to have some vitality as a matter of constitutional
law").

39 See Saunders v. McDonald, No. 15-0975 (Vet. App. May 25, 2016) (“The Court is aware of no rule
stating that if the Federal Circuit affirms this Court under one of two alternative bases the Court gave
for its decision, then the other basis for its decision is converted to dicta.”), revd sub nom. Saunders
v. Wilkie, 886 F.3d 1356 (Fed. Cir. 2018).

40 Golsen v. Commissioner, 54 T.C. 742, 757 (1970), affd, 445 F.2d 985 (10th Cir. 1971).
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41 See, e.g., Knight v. Commissioner, 552 U.S. 181 (2008) (affirming the circuit court’s opinion but
disagreeing with its statutory interpretation).

END FOOTNOTES
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