Fair Credit Reporting Act Update—2022

By Andrew M. Smith and Lucy C. Bartholomew*

INTRODUCTION!

The Consumer Financial Protection Bureau (“CFPB”) has been increasingly ac-
tive under the Fair Credit Reporting Act (“FCRA”),> making rules, issuing advi-
sory opinions, and taking enforcement action. CFPB Director Rohit Chopra has
likened consumer reporting agencies to “surveillance companies” and has said
that enforcement of the FCRA will be one of the CFPB’s highest priorities:

Americans are now subject to round-the-clock surveillance by large commercial
firms seeking to monetize their personal data . . . . While Congress and regulators
must do more to protect our privacy, the CFPB will be taking steps to use the Fair
Credit Reporting Act to combat misuse and abuse of personal data on background
screening and credit reports.>

In the meantime, the Federal Trade Commission (“FTC”) continues to be active
in enforcing the FCRA, bringing a first-of-its-kind case under the FCRA’s Red Flags
Rule.* And, the private plaintiffs’ bar continues to bring individual and class ac-
tions against consumer reporting agencies, companies that use consumer reports,
and companies that provide information to consumer reporting agencies, resulting
in important court opinions defining rights and obligations under the FCRA.

REGULATORY DEVELOPMENTS

During the period covered by this Annual Survey, the CFPB has made a new
FCRA rule and also has been active in issuing formal regulatory guidance under
the statute.

* Andrew Smith is a partner in the Washington, D.C. office of Covington & Burling, LLP. Lucy
Bartholomew is a senior associate in Covington’s Washington, D.C. office. Mr. Smith is the former
chairman of the Consumer Financial Services Committee of the ABA Business Law Section.

1. This is one in a series of works covering recent updates in various areas of consumer financial
services law. For an overview of the other surveys in this issue of The Business Lawyer, see John L.
Ropiequet, Eric Mogilnicki & Christopher K. Odinet, Introduction to the 2023 Annual Survey of Con-
sumer Financial Services Law, 78 Bus. Law. 497 (2023).

2. Pub. L. No. 91-508, tit. VI, 84 Stat. 1114, 1127-36 (1970) (codified as amended at 15 U.S.C.
§§ 1681-1681x (2018)).

3. Press Release, Consumer Fin. Prot. Bureau, CFPB Issues Advisory to Protect Privacy When
Companies Compile Personal Data (July 7, 2022), https://www.consumerfinance.gov/about-us/
newsroom/cfpb-issues-advisory-to-protect-privacy-when-companies-compile-personal-data/.

4. 15 U.S.C. § 1681m(e) (requiring that the FTC prescribe “Red Flag Guidelines and Regulations”).
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CFPB HumaN TRAFFICKING RULE

The CFPB issued a rule prohibiting consumer reporting agencies from fur-
nishing consumer reports with adverse information about victims of severe
human trafficking or sex trafficking,” as required by the Debt Bondage Repair
Act.® The purpose of the Debt Bondage Repair Act and the CFPB’s Human Traf-
ficking Rule is to assist human trafficking survivors who have suffered financial
abuse at the hands of traffickers, who may intentionally destroy victims’ credit
history to prevent employment, access to credit on fair terms, and the ability
to locate affordable housing.”

The CFPB’s Human Trafficking Rule defines the “trafficking documentation”
that survivors may submit to consumer reporting agencies (both nationwide
and specialty) to identify and remove adverse consumer reporting information
resulting from human trafficking.® Consumer reporting agencies must make
available mailing addresses and a website address® to allow consumers to submit
trafficking documentation, and they must accept submissions through the same
channels used for disputes under section 611 of the FCRA.'® Nationwide con-
sumer reporting agencies are also required to establish a toll-free telephone num-
ber dedicated to addressing submissions from victims of human trafficking.!!

If a human trafficking survivor submits the required trafficking documenta-
tion, “a consumer reporting agency may not furnish a consumer report contain-
ing any adverse item of information concerning a consumer that resulted from a
severe form of trafficking in persons or sex trafficking.”? Specifically, consumer
reporting agencies must block the adverse information within four business days
after receiving the consumer’s trafficking documentation, and must make a final
determination regarding the completeness of the trafficking documentation
within twenty-five business days.!?> Consumer reporting agencies can only de-
cline or rescind a block of adverse information if it cannot confirm the identity
of the survivor, the adverse items cannot be identified, or the survivor is unable
to provide proof of a victim determination.'* Consumer reporting agencies are
also required to send notices informing consumers of the final determination re-
garding the block, and must attach a copy of the victim’s consumer report based

5. 12 CF.R. § 1022.142(b)(4) (2022) (citing section 103 of the Trafficking Victims Protection
Act of 2000, 22 U.S.C. § 7102(11)); see also Prohibition on Inclusion of Adverse Information in
Credit Reporting in Cases of Human Trafficking (Regulation V), 87 Fed. Reg. 37700 (June 24,
2022) [hereinafter Human Trafficking Rule].

6. National Defense Authorization Act for Fiscal Year 2022, Pub. L. No. 117-81, § 139(a), 135
Stat. 1541, 1577 (2021).

7. Debt Bondage Repair Act, H.R. 2332, 117th Cong. (2021) (part of the National Defense Au-
thorization Act for Fiscal Year 2022).

8. 12 C.F.R. § 1022.142(b)(6) (2022).

9. Website addresses are only required for consumer reporting agencies that offer an online por-
tal for “disputes” covered by section 611 of the FCRA. 15 U.S.C. § 1681i (2018).

10. Human Trafficking Rule, supra note 4, at 37723-24. See 12 C.F.R. § 1022.142(b)(4) (2022).
11. See supra note 9.

12. Human Trafficking Rule, supra note 4, at 37702.

13. 12 C.F.R. § 1022.142(e) (2022).

14. Human Trafficking Rule, supra note 4, at 37714.
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upon the revised file (if applicable).!> The final Human Trafficking Rule became
effective on July 25, 2022.1¢

CFPB GUIDANCE

The CFPB has issued advisory opinions relating to data matching standards
required by the accuracy!” and permissible purpose!'® provisions of the FCRA
and an interpretive rule regarding preemption of state laws by the FCRA.

CFPB Guidance on Data Matching

Rohit Chopra was sworn in as director of the CFPB on October 12, 2021.1°
Three weeks later, in one of his earliest acts of office, the CFPB issued an advi-
sory opinion interpreting the FCRA to prohibit the practice of matching con-
sumer report information to an individual solely through the matching of
names (i.e., “name-only matching”).?® The advisory opinion defines name-only
matching as a process by which “a consumer reporting agency uses only first
and last names to determine whether a particular item of information relates
to a particular consumer, without using other personally identifying information
such as address, date of birth, or Social Security number.”?! The FCRA requires
consumer reporting agencies to use reasonable procedures to assure maximum
possible accuracy of consumer information,?? and the advisory opinion makes
clear that the CFPB believes that name-only matching procedures do not assure
maximum possible accuracy of consumer information.?> The use of relatively
weak data matching procedures, including name-only matching logic, is not
new, and in the past several years the FTC has brought multiple enforcement
actions—particularly against tenant and employment background screening
firms—alleging that the practice violates the FCRA’s accuracy requirements.*

The advisory opinion is careful to indicate that it does not create a safe harbor
for consumer reporting agencies that match on more than name alone, indicat-
ing that name combined with date of birth could also lead to mistaken identity
and may not be a reasonable procedure to assure maximum possible accuracy of

15. Id. at 37719.

16. Id. at 37700.

17. See 15 U.S.C. § 1681e(b) (2018).

18. See id. § 1681b(a)(3).

19. Rohit Chopra, The CFPB Is Looking Out for Families, Workers, and Communities, CONSUMER FIN.
Prot. Bureau (Oct. 12, 2021), https://www.consumerfinance.gov/about-us/blog/the-cfpb-is-looking-
out-for-families-workers-and-communities/.

20. Fair Credit Reporting; Name-Only Matching Procedures, 86 Fed. Reg. 62468 (Nov. 10, 2021)
[hereinafter Name-Only Matching Procedures].

21. Id. at 62469.

22. See 15 U.S.C. § 1681e(b) (2018).

23. Name-Only Matching Procedures, supra note 19, at 62471.

24. See, e.g., Complaint at 9, FTC v. RealPage, Inc. (FTC Oct. 16, 2018), https://www.ftc.gov/system/
files/documents/cases/152_3059_realpage_inc_complaint_10-16-18.pdf; Complaint at 9, United States
v. Info Track Info. Servs., Inc. (FTC Mar. 24, 2014), hups://www.ftc.gov/system/files/documents/cases/
140409infotrackempt.pdf.
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consumer information.?> The CFPB also emphasized that Black, Hispanic, and
Asian communities are most likely to be disproportionately affected by name-
only matching because there is less surname diversity compared to the white
population.2®

Eight months later, in July 2022, the CFPB followed up with another advisory
opinion on the issue of name-only matching. This time, however, rather than
highlighting poor matching procedures as an accuracy issue, the CFPB stated
that insufficient procedures to match a consumer to consumer report informa-
tion can result in a consumer reporting agency providing a report to an entity
without a permissible purpose, and that disclaimers about “insufficient matching
procedures” do not “cure” a permissible purpose violation.?” The advisory opin-
ion also states that consumer reporting agencies are prohibited from providing
multiple credit reports as “possible matches,” since the requester only has a per-
missible purpose to obtain a consumer report about a single individual.?® The
CFPB emphasized that obtaining a consumer report on an individual under
false pretenses or providing a consumer report to an unauthorized individual
could result in criminal liability.2°

CFPB Interpretive Rule on FCRA Preemption

On June 28, 2022, the CFPB released an interpretive rule® affirming the
FCRA’s “limited preemption of state laws” and emphasizing the flexibility that
states have to enact laws that are more prohibitive than the FCRA.3!

The FCRA sets out a complex scheme of federal preemption with several dif-
ferent categories of preemption. Some of these categories are quite broad. For
example, “[n]o requirement or prohibition may be imposed under the laws of
any State . . . with respect to the exchange of information among persons affil-
iated by common ownership.”*? In addition, no state may impose a requirement
with respect to certain categories of consumer disclosures, or with respect to the
frequency with which free credit reports must be given to consumers.>? Slightly

25. Name-Only Matching Procedures, supra note 19, at 62471.

26. Id. at 62470.

27. Fair Credit Reporting; Permissible Purposes for Furnishing, Using, and Obtaining Consumer
Reports, 87 Fed. Reg. 41243, 41244-45 (July 12, 2022) [hereinafter Permissible Purposes].

28. Id. at 41245.

29. Id. at 41244; see 15 U.S.C. § 1681q (2018) (obtaining consumer report information under
false pretenses); id. § 1681r (unauthorized disclosures of consumer report information by officers
or employees of consumer reporting agencies).

30. At the outset, we note that it is difficult to discern the difference between an advisory opinion
and an “Interpretive Rule.” Both documents were published in the Federal Register and signed by the
director of the CFPB, and neither document was proposed for public comment or underwent a cost-
benefit analysis under the Regulatory Flexibility Act. See 5 U.S.C. § 603 (2018).

31. The Fair Credit Reporting Act’s Limited Preemption of State Laws, 87 Fed. Reg. 41042 (July
11, 2022) [hereinafter Interpretive Rule]; Press Release, Consumer Fin. Prot. Bureau, CFPB Affirms
Ability for States to Police Credit Reporting Markets (June 28, 2022), https://www.consumerfinance.
gov/about-us/newsroom/cfpb-affirms-ability-for-states-to-police-credit-reporting-markets/; see also
Permissible Purposes, supra note 26, at 1.

32. 15 US.C. § 1681t(b)(2) (2018).

33. 15 U.S.C. § 1681t(b)(3), (b)(4).
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more inscrutable are the provisions that prohibit states from imposing require-
ments “with respect to any subject matter regulated under” specific FCRA pro-
visions, or imposing requirements “with respect to the conduct required by
the specific provisions” of FCRA sections.>* For everything else not covered
by these enumerated categories, states may make rules, as long as those rules
are “not inconsistent” with the FCRA.>>

The Interpretive Rule describes states’ “broad authority” to regulate credit re-
porting and explains that state laws are not preempted by the FCRA unless they
are “inconsistent” with the FCRA or fall within “narrow” categories of preemp-
tion.?® Although it makes broad statements about states’ expansive ability to leg-
islate and the narrowness of federal preemption, ultimately the Interpretive
Rule’s conclusions are quite limited. The Interpretive Rule concludes that states
may regulate whether and when information about medical debt, landlord-
tenant disputes, and arrest records may be furnished to consumer reporting
agencies,?” but state laws that limit the amount of time that such information
may appear in a consumer’s file would be preempted.?® Tt also suggests that
states can require consumer reporting agencies to provide information required
by the FCRA in languages other than English.>°

)«

ENFORCEMENT AcCTIONS CONCERNING CREDIT REPORTING
Hyunpal CAPITAL AMERICA

On July 26, 2022, the CFPB announced an enforcement action against Hyun-
dai Capital America (“Hyundai”) for furnishing inaccurate account and delin-
quency information to consumer reporting agencies.* The consent order requires
a nearly $20 million payout in penalties and redress, and is the largest CFPB en-
forcement action against a data furnisher to date. The settlement also includes a
novel unfairness claim and is the first FCRA furnisher enforcement action that
provides for consumer redress.

In the consent order, the CFPB alleged that Hyundai violated multiple sections
of the FCRA. First, Hyundai allegedly failed to correct and update information de-
termined to be inaccurate or incomplete through internal audit reports, includ-
ing delinquency information, original loan amounts, date of first delinquency
(“DOFD”), and payment ratings.*! Hyundai also allegedly failed to update con-
sumers’ accounts following the resolution of a dispute when the company’s credit

34. Id. § 1681t(b)(1), (b)(5).

35. Id. § 1681t(a).

36. Interpretive Rule, supra note 30, at 41042.

37. See id. at 41044-46.

38. Id. at 41044.

39. Id. at 41046.

40. Consent Order, In re Hyundai Capital Am., CFPB No. 2022-CFPB-0005 (July 26, 2022),
https://files.consumerfinance.gov/f/documents/cfpb_hyundai-capital-america_consent-order_2022-
07.pdf [hereinafter Hyundai Capital Consent Order].

41. Id. at 1-2.
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furnishing technology overrode manual corrections made in response to consumer
disputes, thereby reintroducing erroneous information into consumers’ credit re-
ports.*? In addition, the company allegedly did not have policies and procedures
in place to ensure that tradelines resulting from identity theft were not subse-
quently furnished to credit bureaus.*?

The consent order includes a separate allegation that Hyundai engaged in
an unfair act or practice when it failed to “appropriately assign ownership of
furnishing-related processes”; “prioritize identified consumer reporting-related
risks”; and adequately invest in technology and monitoring.** According to the
consent order, these alleged failures were likely to cause substantial consumer
injury (i.e., credit report errors), which could not be avoided by consumers,
and provided no offsetting benefits to consumers or to competition.** This al-
legation appears to be a novel use of unfairness. The causal link between any of
the above alleged procedural failures and actual, cognizable consumer injury is
speculative and, under existing law and practice, would not support an unfair-
ness claim.

The consent order imposes both conduct and monetary relief. With respect to
conduct relief, Hyundai is subject to the CFPB’s standard conduct provisions,
including the requirements to comply with applicable laws and develop a com-
pliance plan.*® The consent order also includes one unique conduct provision
that requires Hyundai, on a monthly basis, to examine its Metro 2 errors before
providing the Metro 2 file to any consumer reporting agency.*” This provision
also would require Hyundai to “suppress all reporting of affected accounts
until such time as they are corrected.”*® While not explicit, this provision sug-
gests the CFPB’s endorsement of suppression when a furnisher cannot ensure
that accounts will be correctly reported.

With respect to monetary relief, the consent order requires Hyundai to pay a
$6 million civil money penalty and provide $13.2 million in redress to affected
consumers.* There is no indication in the consent order of how the redress pay-
ments will be determined. Redress payments are generally based on the mone-
tary value of the alleged injury resulting from the alleged law violations,>®
which, in this case, may include inaccurate reporting, systemic overriding of

42. 1d.

43. Id. at 2; see 15 U.S.C. § 1681s-2(a)(6) (2018) (requiring persons that furnish information to
consumer reporting agencies to have procedures in place to ensure that information resulting from
identity theft is not furnished to consumer reporting agencies).

44. Hyundai Capital Consent Order, supra note 39, at 2.

45. Id. at 23-26.

46. Id. at 26-28.

47. 1d. at 27.

48. 1d.

49. Id. at 34-35.

50. ResTATEMENT (THIRD) OF RESTITUTION AND UnjusT ENRICHMENT § 1 (Am. L. Inst. 2022) (“Liability in
restitution derives from the receipt of a benefit whose retention without payment would result in the
unjust enrichment of the defendant at the expense of the claimant.”).
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manually corrected information, or failure to block tradeline information result-
ing from identity theft.

VIVINT SMART HOME: FirsT RED Frags RuLE CASE

Vivint Smart Home (“Vivint”) sold home security systems door-to-door and
also offered retail installment contracts and other financing directly to consum-
ers.’! The FTC took enforcement action against Vivint, alleging that its sales-
people violated the FCRA through a practice known as “white paging,” where
a salesperson obtains a credit report on an individual other than the person ap-
plying for credit, in order to qualify the otherwise not creditworthy applicant.>?
The FTC alleged that this practice violated the permissible purpose restrictions
of the FCRA, which prohibit any person from obtaining a consumer report
without a permissible purpose.®? In this case, the salesperson would have a per-
missible purpose to obtain a consumer report in connection with a credit appli-
cation by the consumer who is the subject of the report,®* but the salesperson
instead obtained a consumer report about an entirely unrelated individual with
the same or a similar name.>> By relying on the credit history of an unrelated
person, the salesperson could qualify an otherwise unqualified applicant for
credit.”®

The FTC also alleged that this practice amounted to identity theft—defined as
any fraud committed using another person’s means of identification without au-
thorization®’—and Vivint allegedly violated the FTC’s Red Flags Rule under the
FCRA, which requires creditors like Vivint to maintain an Identity Theft Preven-
tion Program.”® According to the FTC, Vivint failed to maintain a written pro-
gram designed to detect, prevent, and mitigate identity theft; failed to provide
any training or monitoring of its sales force; and did not follow up on prior al-
legations of identity theft against the company.®® The FTC obtained $20 million
in civil penalties and redress for these violations.®©

51. Complaint at 2-7, United States v. Vivint Smart Home, Inc., No. 2:21-cv-00267-TS (D. Utah
Apr. 29, 2021), hups://www.ftc.gov/system/files/documents/cases/de2_complaint_against_vivint_
smart_home.pdf [hereinafter Vivant Complaint].

52. Id. at 5-6.

53. Id. at 11-12. See 15 U.S.C. § 1681b(f) (2018) (“A person shall not use or obtain a consumer
report for any purpose unless . . . the consumer report is obtained for a purpose for which the con-
sumer report is authorized to be furnished under this section.”).

54. See 15 U.S.C. § 1681b(a)(3)(A) (2018) (providing a permissible purpose to obtain a consumer
report in connection with a credit transaction involving the subject consumer on whom the report is
furnished).

55. Vivant Complaint, supra note 50, at 5.

56. Id.

57. Id. at 8, 10. See 12 C.F.R. § 1022.3(h) (2022) (formerly 16 C.F.R. § 603.2(a)).

58. Vivant Complaint, supra note 50, at 8; 16 C.F.R. pt. 681 (2022).

59. Id. at 8-10.

60. Stipulated Order for Permanent Injunction and Civil Penalty Judgment at 12—13, United States
v. Vivint Smart Home, Inc., No. 2:21-cv-00267-TS (D. Utah Apr. 29, 2021), https:/www.ftc.gov/
system/files/documents/cases/de3-1_stipulated_order_for_permanent_injuction_and_civil_penalty_
judgment.pdf.
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LiTiGATION DEVELOPMENTS

Over the period covered by this Annual Survey, there have been some impor-
tant appellate court decisions defining rights and obligations under the FCRA.
Although these cases all dealt with the duties of consumer reporting agencies
under the statute, they nonetheless have broader application, insofar as they ad-
dress standing to sue, as well as the showing required to recover monetary dam-
ages under the FCRA. All of these decisions resulted in favorable outcomes for
the defendant consumer reporting agencies.

STANDING TO SUE

In TransUnion LLC v. Ramirez,°! the Supreme Court held that, under the “case
or controversy” requirement of Article 111 of the Constitution,®? a plaintiff must
allege a “concrete injury” to sue in federal court, even where there is a clear vi-
olation of the underlying statute.®® The fact that Congress has granted a statutory
right to sue is “instructive” but not dispositive of standing.®*

For an injury to be concrete, it must be the same type of injury as courts have
“traditionally” recognized as providing a basis for a lawsuit, including physical
harm, monetary harm, or certain types of intangible harms, such as harms to rep-
utation.®> Applying this standard, the Court concluded that individuals about
whom TransUnion had reported incorrect derogatory information to third parties
had suffered “concrete” injury, such as a potential harm to their reputation, but
those who simply had incorrect information in their “file,” i.e., where TransUnion
had not reported that information to any third party, were not sufficiently injured
to maintain a federal lawsuit.® The plaintiffs had also alleged that TransUnion
had violated the FCRA by failing to provide all of the information in their file
in a single disclosure, but rather had provided two disclosures.®” Here too, the
Court held that there was no cognizable injury because the plaintiffs failed to al-
lege any actual harm stemming the format of the mailings. According to the
Court, plaintiffs did not allege that they failed to receive any required informa-
tion; they argued only that it was not properly formatted.®®

61. 141 S. Ct. 2190 (2021).

61. U.S. Consr. art. III, § 2, cl. 1 (“The judicial power shall extend to all cases, in law and equity,
arising under this Constitution, the laws of the United States, and treaties made . . . to controversies . . .
between citizens of different states.”).

63. TransUnion, 141 S. Ct. at 2204-05.

64. Id. at 2204.

65. Id.

66. Id. at 2211. The Court demurred as to whether petitioner TransUnion’s practices actually vi-
olated the FCRA, noting that for the purposes of this case, the parties have stipulated that TransUnion
violated the statute, and that “we take no position on that issue.” Id. at 2208 n.5.

67. The FCRA requires consumer reporting agencies to provide to consumers upon request all of
the information in their file. 15 U.S.C. § 1681g (2018). The plaintiffs alleged that TransUnion had
sent part of the file in one mailing, and a second part in a second mailing. TransUnion, 141 S. Ct.
at 2213.

68. TransUnion, 141 S. Ct. at 2213-14 (“The plaintiffs did not allege that they failed to receive any
required information. They argued only that they received it in the wrong format.”).
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In the dissent, Justice Thomas, joined by Justices Breyer, Sotomayor, and
Kagan, wrote that the majority misunderstands the Court’s precedent, and that
individuals enforcing a private right, as opposed to a duty broadly to the com-
munity, have standing to sue even without a showing of actual damages.®” In
other words, “a statute that creates a private right and a cause of action gives
plaintiffs an adequate interest in vindicating their private rights in federal
court.””® The dissent claimed that the majority opinion goes further than any
prior precedent: “never before has this Court declared that legislatures are con-
stitutionally precluded from creating legal rights enforceable in federal court if
those rights deviate too far from their common-law roots.””! The dissent also
maintained that, even under the majority’s reading, those consumers who had
incorrect information in their file, but with no report of that information to
third parties, nonetheless had standing to sue because of the high risk that a re-
port of that information would be made to third parties.”? The dissent stated that
this likelihood that the erroneous information would eventually be reported to
a third party constituted “a degree of risk sufficient to meet the concreteness
requirement.”’?

The dissent also noted an irony in the majority opinion: the more demanding
standard for maintaining a lawsuit in federal court would result in plaintiffs
bringing these federal claims in state court going forward.”* The Ninth Circuit
decision on standing in Tailford v. Experian Information Solutions, Inc.”> was
one such case. As presaged by the TransUnion dissent, the procedural posture
was upside down. The plaintiff originally filed her case in state court, the defen-
dant consumer reporting agency successfully removed it to federal court, and on
her motion for remand, the plaintiff argued against standing in the federal court,
while the defendant consumer reporting agency argued that plaintiff had suf-
fered an actual injury.”® The underlying alleged violation was the same as Trans-
Union, failure to provide a file disclosure, but the Ninth Circuit distinguished
TransUnion by finding that the alleged violation here was an outright failure to
provide information, rather than a procedural violation in the formatting of
the disclosure.”” The Tailford court then held that the defendant consumer re-
porting agency was not statutorily required to disclose the information in ques-
tion, as alleged by the plaintiff, and held that the plaintiff therefore had failed to
state a claim on which relief can be granted, dismissing the complaint.”®

69. Id. at 2217-18.

70. Id. at 2220.

71. Id. at 2221.

72. Id. at 2221-22.

73. Id. at 2222 (citing Spokeo, Inc. v. Robins, 578 U.S. 330, 343 (2016)).

74. Id. at 2224 n.9 (“By declaring the federal courts lacked jurisdiction, the [majority] has thus
ensured that state courts will exercise exclusive jurisdiction over the sorts of class actions.”).

75. 26 F.4th 1092 (9th Cir. 2022).

76. Id. at 1097-98.

77. Id. at 1100.

78. Id. at 1102-04.
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STANDARD FOR MONETARY RELIEF

Under the FCRA, plaintiffs can recover actual damages for “negligent” viola-
tions of the statute and statutory damages of $100 to $1,000 for each “willful”
violation of the statute.”® To prove a negligent violation, a plaintiff must show
that the defendant acted pursuant to an objectively unreasonable interpretation
of the FCRA.8° To prove a willful violation, a plaintiff must show knowing dis-
regard or the reckless violation of a standard.®! Both of these standards were ad-
dressed by the Ninth Circuit in Moran v. Screening Pros, LLC,%? in which the
court held that the defendant consumer reporting agency had not acted negli-
gently or willfully in relying on an erroneous, but reasonable, interpretation of
the law. The defendant introduced evidence that its interpretation was consistent
with industry norms, and that it had relied on FTC commentary which had not
been formally withdrawn, despite the fact that intervening statutory amendments
had made it obsolete, and which was the only authoritative source on point.8>
The Ninth Circuit affirmed summary judgment for the defendant consumer re-
porting agency, holding that “we cannot say, nor could any other reasonable fact
finder, that on this record Defendants violation . . . was negligent, much less
willful.”8*

The Second Circuit also has recently addressed the standard for monetary re-
lief under the FCRA in Shimon v. Equifax Information Services LLC.8> The plaintiff
consumer disputed public record information in his credit report, and he alleged
that the defendant consumer reporting agency had failed to notify the “furnisher”
of the information of his dispute,®® and further had failed to provide him with
disclosure of the “source” of the public record information, as required by the
FCRA .87 In both cases, the defendant argued that the information was received
from a vendor, and that it was reasonable for a consumer reporting agency to
construe these provisions to “exclude its own contractor charged with gathering
public records on the agency’s behalf,” and that it could not have acted negli-
gently or willfully if its actions are supported by a reasonable interpretation of
the 1aw.®® The plaintiff then claimed that, to rely on this defense, the agency
must demonstrate “that it actually adopted these legal positions” before it took
the allegedly unlawful actions.®? The Second Circuit disagreed, and joined the
Third, Eleventh, and Seventh Circuits in holding that a defendant’s subjective
intent is irrelevant to a finding of negligence or willfulness, and that a defendant

79. 15 U.S.C. 88 1681n, 16810 (2018).

80. Syed v. M-I, LLC, 853 F.3d 492, 505 (9th Cir. 2017).
81. Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 57 (2007).
82. 25 F.4th 722 (9th Cir. 2022).

83. Id. at 729-30.

84. Id. at 730.

85. 994 F.3d 88 (2d Cir. 2021).

86. See 15 U.S.C. § 1681i (2018).

87. Shimon, 994 F.3d at 92-93; see 15 U.S.C. § 1681g (2018).
88. Shimon, 994 F.3d at 94.

89. Id. at 93-94.
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is not required to show that it “actually and contemporaneously adopted a par-
ticular statutory interpretation” to assert this defense.”®

CONCLUSION

With a new director at the CFPB having stated that he is committed to actively
administering and enforcing the FCRA, the next couple of years should be active
for consumer reporting agencies, companies that use consumer reports, and
companies that provide information to consumer reporting agencies. However,
this new law enforcement vigor may run into headwinds from a federal judiciary
that, as seen in the cases discussed in this year’s Annual Survey, seems increas-
ingly inclined to give the benefit of the doubt to commercial firms faced with
the challenges of complying with an arcane, and sometimes tortuous, statutory
framework.

90. Id. at 94 (citing Long v. Tommy Hilfiger U.S.A., Inc., 671 F.3d 371 (3d Cir. 2012); Levine v.
World Fin. Network Nat'l Bank, 554 F.3d 1314 (11th Cir. 2009); Van Straaten v. Shell Oil Prods.
Co., 678 F.3d 486 (7th Cir. 2012)).






