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The Impact of Sanctions on
the Enforcement of Foreign
Judgments

Covington & Burling LLP

Introduction

In recent decades, governments have increasingly lever-
aged economic sanctions to pursue foreign policy objectives,
including sanctions imposed on a multilateral basis (such as
through U.N. Security Council Resolutions) and by individual
countries or regional international arrangements (e.g., the Euro-
pean Union). The growing popularity of economic sanctions as
a foreign policy tool is matched by the ever-increasing signifi-
cance of sanctions for lawyers who advise on contentious and
non-contentious matters involving jurisdictions and parties that
are the target of economic sanctions. The imposition of new
rounds of sanctions by various nations against Russia, in the
aftermath of Russia’s full-scale invasion of Ukraine (beginning
in February 2022) and associated war crimes, has given new
urgency and importance to the work being done by lawyers on
sanctions issues. As of February 2023, 1,551 individuals and 181
entities had been made subject to UK sanctions alone pursuant
to the relevant UK-Russia sanctions regulations, freezing more
than £18 billion worth of Russian assets.! It is therefore an
opportune moment to reflect on how sanctions issues can arise,
and how they have been considered by the Courts, in the context
of the process for the enforcement of foreign judgments.

(i) Identifying Relevant Sanctions

This chapter proceeds from an English law perspective. It is
nonetheless a characteristic feature of sanctions regimes that,
wherever they may be based, persons and businesses engaged in
activities in relation to sanctioned jurisdictions and/or parties
must consider carefully the interaction of different measures
from multiple jurisdictions, many of which have extra-territo-
rial application.

Whether issued by the UK, EU, US or other jurisdictions,
sanctions will typically comprise a combination of measures
targeting individual sanctioned persons or entities, as well as
broader sanctions that restrict certain types of transactions with
any person or entity in, or from, a given sanctioned jurisdiction.

The UK, EU and US sanctions regimes carry a notably broad
extra-territorial scope — they can apply to the activities of UK,
EU or US citizens and businesses regardless of where they are
located at any given time. Moreover, aspects of the US sanctions
— known conventionally as the US “secondary” sanctions — can
apply to anyone, anywhere in the world, that engages in certain
transactions involving parties or jurisdictions that are targeted
for US secondary sanctions measures. Further, while sanc-
tions regimes focus primarily on business activities that have
some nexus to the jurisdiction that is the target of sanctions,
they can in practice apply to transactions that are far removed
from any sanctioned jurisdiction. For example, the US, EU, and
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UK sanctions include measures blocking the property of desig-
nated sanctioned persons/entities, and prohibiting transactions
relating to those parties. Those sanctions can also extend to
transactions involving businesses that are, directly or indirectly,
owned or controlled by designated parties, including businesses
that are established in countries that are not themselves the
target of sanctions.

While the recent response to Russian military action in
Ukraine has led to increased coordination between different
regimes imposing sanctions against Russia, there are nonethe-
less wide-ranging differences in the ways in which (even theo-
retically similar) restrictions imposed under different sanctions
regimes operate, as well as differences between the core features
of different sets of sanctions rules. In some respects, sanctions
regimes can even conflict with one another — for instance, under
so-called “blocking” legislation implemented by the EU and
UK, persons subject to EU or UK jurisdiction are restricted, in
certain circumstances, from complying with aspects of the US
sanctions in relation to Cuba and Iran.

(ii) Disputes about Sanctions

The likelihood of encountering sanctions issues in enforcement
proceedings can be exacerbated by the fact that, in addition to
their potential impact on the enforcement process itself, sanc-
tions can be the engines that generate disputes and drive the
parties to Court in the first place.

Typically, this can arise when the effect of sanctions is under-
stood by one party as preventing it from discharging its contrac-
tual obligations, but this is disputed by its contractual counter-
party. Under English law, there is ample scope for disputes on
these kinds of issues. Sanctions clauses in contracts, prescribing
specifically how contractual obligations should operate (or
not) in those circumstances, have only started to become more
common in recent years, and there remains little commercial
consensus over how those clauses should be drafted. In the
absence of such a clause, the outcome of a dispute can depend
on a range of different legal theories, such as force majeure, supet-
vening illegality and frustration. How those will apply on the
facts of a particular case will not always be obvious, even in
scenarios that can arise quite frequently.

The way in which English law is continuing to evolve to
address the specific sanctions issues is well illustrated by the
very different approaches taken last year, at first instance and
then on appeal, in the case of MUR Shipping BV v RTI Limited.*
This case turned on whether a party could rely on a force majenre
provision as a basis for non-performance of contractual obliga-
tions, and specifically what the impact was on that analysis of a
reasonable endeavours proviso to overcome force majenre events —
a common qualification for force majenre provisions in contracts.
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On the facts, which concerned payments under a charterparty,
MUR asserted that the effect of US sanctions was to create a force
majenre event that “cannot be overcome by reasonable endeavours from the
party affected”, because one effect of US sanctions was to prevent
RTT from making prompt payment in US dollars, as it had agreed
to do under the terms of the contract. RTT disputed that anal-
ysis, arguing that it could still make payment to MUR in Euros,
and would indemnify MUR for any shortfall arising as a result.

The High Court sided with MUR, on the grounds that the
charterparty requited payment in dollars, and English law does
not require a party to accept non-contractual performance of obli-
gations (i.e. in this case, payment other than in dollars).” But the
Court of Appeal disagreed, ruling at the end of 2022 that even
though the contract anticipated payment in one currency, the
question of whether the force majenre event could be overcome
through reasonable endeavours was different and more narrow,
and on the facts, accepting payment in Euros constituted such a
measure.! While the clarification provided by the Coutt of Appeal
to this issue is helpful, the need for it at all is a telling illustration
of the scope for disputes between parties grappling with sanctions
issues in what is still a comparatively new area of English law.®

(iii) Common Prohibitions Impacting
Enforcement Proceedings

For parties that do find themselves in, or contemplating,
enforcement proceedings at a time when sanctions apply to one
or other party or to a given aspect of performance of a contract,
sanctions compliance considerations could impact significantly
on those enforcement proceedings.

By way of example, sanctions restrictions could apply where
a sanctioned party is being pursued for payment of a judgment
debt. Depending on the nature and scope of the underlying
sanctions restrictions, the means of enforcement by which the
judgment debtor wishes to pursue the sanctioned party could be
prohibited by those sanctions. For instance, enforcing a judg-
ment against the property of a party subject to asset-freezing
sanctions, such as through execution against judgment assets,
garnishment of income streams, or registration of security inter-
ests over judgment assets could fall within the scope of sanc-
tions prohibitions such an action could be viewed, in particular,
as a restricted “dealing” in an asset that is held or controlled by
a sanctioned party.® Asset-freezing sanctions typically do not
include broad exemptions for payments of judgment debts of
sanctioned parties.

Since the satisfaction of the judgment debt is, usually, the
fundamental aim of enforcement proceedings, this will generally
give rise to a need for a licence permitting the judgment debtor
to conduct activities that could otherwise contravene sanctions
measures, if the debt involves interests of a sanctioned party. For
UK economic sanctions, the relevant licensing body is HM Treas-
ury’s Office of Financial Sanctions Implementation (“OFSI”).
The need to obtain a specific licence can be avoided where OFSI
has issued a “general licence” allowing multiple parties to under-
take specified activities that would otherwise be prohibited by
sanctions legislation. It is seldom the case, however, that general
licences are available in relation to dealings with persons or enti-
ties subject to UK asset-freezing sanctions.

Where there is no applicable general licence, a specific licence
will be required before any transaction involving sanctioned
debts can proceed. Whether such a licence will be granted is
ultimately matter for the discretion of the sanctions licensing
authority (the discretion of which may be limited by the sanc-
tions regulations themselves, which in some jurisdictions
impose limits on the circumstances in which regulators may
issue sanctions licences). In circumstances where funds are
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owed from a sanctioned person, sanctions policy may favour the
granting of licencing, particularly if the funds are owed pursuant
to a contractual obligation that existed before the debtor became
subject to sanctions. If funds are owed pursuant to an obliga-
tion post-dating sanctions, or if funds are owed 7 a sanctioned
person, the willingness or ability of sanctions regulators to issue
licences may be less clear.

Moreover, in the UK OFSI typically requires a significant
timeframe — measured in months — to review licence requests and
determine whether or not to grant licensing (similar timeframes
exist in other jurisdictions, including the United States and EU
Member States). OFSI has encountered a substantial influx of
licence requests since the Russian further invasion of Ukraine in
2022, which has placed administrative pressure on OFSI (despite
plans on the part of HM Treasury to augment OFSI staffing).
Indeed, in September 2022, the Director of OFSI suggested that
it would be “wisleading” to give a timeline for any particular case.”

For the UK-Russian sanctions,® the provision of legal
services to sanctioned persons is not subject to general restric-
tions. However, payment for those services has required
licensing from OFSI. Due to the range of designations made
under the UK-Russian sanctions, and the number of applica-
tions for licences being made, OFSI has now issued General
Licence IN'T/2022/2252300° permitting law firms and barris-
ters to continue to receive payment for legal services provided to
designated persons without the need to obtain an independent
licence (subject to reporting requirements that require OFSI to
be notified and provided with certain documents each time the
General Licence is relied upon).’

The General Licence also regulates the terms on which remu-
neration can be received, e.g. by capping the total remuneration
that can be received from designated persons under the General
Licence and by placing limits on houtly rates that can be charged
for relevant legal services under the General Licence. Those
terms may not always provide sufficient authorisation for clients
to pay their lawyers’ fees in full. Licensing issues concerning
legal fees payable by designated persons cannot simply be post-
poned through a decision by the lawyers involved to defer
fees until a later date, even if they would otherwise be willing
to do so since extending credit might be considered a form of
making funds available to a sanctioned person, which is prohib-
ited. Given that position, it should come as no surprise that
the English Courts have recognised that, despite the existence
of the General Licence, the challenges in securing remunera-
tion presented by the UK-Russian sanctions can justify lawyers
ceasing to act to represent their clients, even when the effect is
that trial dates then have to be abandoned."

(iv) Delayed Recovery of Funds

Restrictions on the transfer of assets belonging to sanctioned
persons mean that counterparties, including judgment debtors,
can experience sanctions-related obstacles in recovering sums
owed to them. A concern arising in that context, one which has
recently been considered by the English Courts, is who bears the
additional losses caused by delays in recovering funds caused by
the application of sanctions.

This has recently been considered in England by the Court of
Appeal in the Ministry of Defence and Support for Armed Forces of the
Istamic Republic of Iran [“MOSDAF ] v International Military Services
Limited [“IMS "] case.” The case concerned the liability of IMS
for interest on a historic arbitration award given in favour of
MOSDAF. In the past, IMS had agreed to supply MOSDAF
with military vehicles; however; those contracts were terminated
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following the Iranian Revolution of 1979 and disputes then
arose as to the balance of accounts between the parties. In
2006 MOSDAF obtained an ICC arbitration award in its favour
against IMS for over £120 million.

Before the award was paid or enforced, MOSDAF was made
subject to EU sanctions, via the EU-Iran Sanctions Regula-
tion.”” Those sanctions included a “no claims” provision which
provided that no claims could be satisfied “/» connection with any
contract or transaction the performance of which has been affected, directly
or indirectly, in whole or in part, by measure imposed under this regula-
tion”!* It was not in dispute that this provision prohibited IMS
from paying the award to MOSDAF while MOSDAF remained
designated by those sanctions.” However, MOSDAF claimed
that it should be entitled to interest accruing on the award for
the period during which it has been subject to EU sanctions.
MOSDAF argued that any other interpretation of the EU sanc-
tions would be disproportionate to the aims of sanctions, which
were to freeze and not to confiscate assets or punish designated
persons, and would also be a disproportionate interference with
its fundamental right to property.

That argument was rejected in both the High Court and in
the Court of Appeal, which held that where a debtor is unable to
satisfy a debt, including a judgment debt, because of a “no claims”
provision of the kind appearing in the EU-Iran Sanctions Regu-
lation, interest does not accrue on that sum while the entity to
whom that debt is owed remains subject to sanctions. As Lord
Justice Newey clarified in the Court of Appeal judgment, the
fact the EU-Iran sanctions were not intended to be confiscatory
or punitive did not mean that sanctioned parties should be enti-
tled to interest on payments for delayed payments; rather, the “no
claims” provision ensured that, where an additional loss of this
sort arises that must be borne by one side or the other, “he burden
was borne by the designated persons rather than the counterparties” '

The judgment was based on the specific wording of the
EU-Iran Sanctions Regulation under consideration, and the
result could be different under other sanctions regimes. None-
theless, the approach of the English Court to the issue of who
must be the “ultimate losers”" under sanctions instruments
provides reasons for optimism for judgment debtors who might
face similar future claims.

(v) Identification of Assets

There are some circumstances in which the imposition of sanc-
tions can actually improve the prospects of recovery for judg-
ment creditors who are otherwise unable to make progress
against recalcitrant debtors. A good illustration of such an
approach is provided by R. (o the application of Certain Under-
writers at Lloyds London) v HM Treasury [2020] EWHC 2189.
This case concerned an Egyptian aircraft that was hijacked in
1985 and almost completely destroyed in a terrorist attack that
caused many fatalities. The claimants were the reinsurers of the
aircraft, who obtained a US judgment against the Syrian state
and its agents for the losses caused, and who obtained recogni-
tion of that judgment in England in 2018 and pursued steps to
identify assets in the jurisdiction, based on the information then
known to them, but without success.

By this time, the judgment debtors had also been placed under
sanctions pursuant to Consolidated Regulation (EU) No 36/2012
(the “EU-Syria Sanctions Regulation”). One of the measures
provided for in the EU-Syria Sanctions Regulation was a require-
ment on parties holding frozen assets to “supply immediately any
information which would facilitate compliance with this Regulation” to rele-
vant authorities, including the Treasury. The EU-Syria Sanctions
Regulation also provided that the UK government could release
funds in order to satisfy a judgment where that judgment was
given before the sanctions came into place.!®
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The claimants requested that the Treasury provide them with
detailed information about the accounts maintained by the judg-
ment debtors in the UK, including account names and numbers,
branch details, last known balances, information regarding the
historic use of funds in those accounts and sources of informa-

tion."”

After the Treasury refused to provide this information
voluntarily, the claimants challenged its decision in the English
High Court, successfully.

Mr Justice Kerr ruled that the claimants were entitled to
receive the information they were seeking, because the sharing
of that information with judgment creditors amounted to facili-
tating compliance with the Syrian-EU Sanctions Regulation, by
providing judgment creditors with the information needed to
apply for the release of funds to satisfy sums owed by sanctioned
debtors.” He noted that that one of the purposes of the EU-Syria
Sanctions Regulation was to ensure that innocent third parties
did not themselves become victims of the sanctions regime, and
determined that judgment creditors could fall within the class
of innocent parties just as might persons seeking humanitarian
relief, since judgment creditors could be deprived of funds owed
to them as a result of the asset freeze imposed by the sanctions.
Further, the judge was unpersuaded by concerns that the infor-
mation being shared would be sensitive and confidential; he
found that it was for the banks and other institutions who were
supplying the relevant information to determine what informa-
tion was actually required to be produced under the Syrian-EU
Sanctions Regulations, in dialogue with the relevant authorities.”

Notably, the sanctions regime introduced by the UK against
Russia, under the Russia (Sanctions) (EU Exit) Regulations
2019, contains similar information and records provisions to
those considered in Ligyds.** While the point appears not yet
to have been tested in any reported decision, it is possible that
a similar approach will be viable under the new UK sanctions
regime. That opportunity to leverage the State’s informa-
tion-gathering to locate the assets of a judgment debtor, and to
use that to enforce a judgment, is not otherwise available under
English law and constitutes a valuable additional mechanism to
satisfy judgment debts, including foreign judgment debts.

(vi) Sanctions Litigation Nationalism?

One potential outcome arising from the increased use of sanc-
tions targeting specific States is an increase in jurisdictional
disputes, as a result of reactive measures taken by those coun-
tries to ameliorate the impact of the sanctions on their nationals.
That process has already commenced in Russia, which has
passed legislation intended to favour Russian courts in certain

3 The Russian courts

contexts in sanctions-related disputes.?
have begun to make decisions in cases with respect to issues that
parties contemplating litigation involving Russian sanctioned

entities will need to consider.?

Conclusion

Sanctions add complexity to enforcement proceedings, just
as they do to a whole host of other activities involving sanc-
tioned persons or jurisdictions. In some cases, that complexity
can be useful, for example when providing new mechanisms to
pursue or resist enforcement. But it may present obstacles to the
enforcing party.

For judgment creditors, who can choose the time and place
for their enforcement activities, waiting out the sanctions issues
may, at first, seem a tempting alternative. In reality, that option
will often not be realistic, not least because of increasingly long
term nature of sanctions (which are indefinite in length, often
lasting as long as the geopolitical issue that gave rise to the
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sanctions regulations in question). In addition, judgment cred-
itors need to be alert to the heightened vulnerabilities of sanc-
tioned businesses. With sanctions in place, they may well face
severe challenges in maintaining their operations in anything
like a normal manner. They will also have fewer incentives to
build or even maintain their businesses — and thus their asset
base — in jurisdictions where sanctions impede their activities.

Judgment creditors who adopt a wait-and-see approach
may then find themselves at the back of a growing queue of
claimants, competing over a shrinking number of realistically
enforceable assets. On the other hand, speedy action against
sanctioned persons may offer unique opportunities, allowing a
creditor to press its claims when its counterparty may well be
unable to focus its energies on a robust defence to the proceed-
ings. TFor judgment creditors as well as debtors, there are
compelling reasons to engage early with the complexity of this
evolving area of law.
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