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Courts Must Apply Correct Causal Standard In Kickback Cases
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In 2010, Congress amended the Anti-Kickback Statute to state that "a claim that
includes items or services resulting from a violation of this section constitutes a false
or fraudulent claim" for purposes of the False Claims Act.[1]

Congress did not state that any time there is an AKS violation, there is also an FCA
violation. Likewise, Congress did not state that claims that might result from, could
foreseeably result from, or were tainted by AKS violations are false.
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Rather, the statutory language states that a claim is false or fraudulent under the FCA
— one element of FCA liability — if it includes items or services resulting from the AKS
violation.

Despite the clear statutory language and supporting legislative history, over recent
years relators, the government and some courts have interpreted the "resulting from"
language as having little to no practical meaning.

Plaintiffs have advocated for interpretations of the statute that, contrary to the plain ‘
language and Congress' intent, would completely collapse the distinct elements of AKS

and FCA liability into each other and find defendants liable under the FCA even if no
claims to the government actually resulted from the alleged AKS violation and the
government suffered no loss.
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This article explains why the statutory language requires but-for causation and how
arguments to the contrary conflate the legal standards and could lead to severe,
unintended real-world consequences.

Consider the statutory requirements of the FCA and AKS.

The FCA creates civil liability for knowingly presenting, or causing to be presented, a
false or fraudulent claim for payment or approval to the government.[2]
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FCA claims may be premised upon an underlying violation of the AKS, a separate
criminal statute.[3] However, to establish FCA liability in this manner, the plaintiff
must establish: (1) the elements of an FCA violation; (2) the distinct elements of an



AKS violation; and (3) the linkage between the two set forth under Title 42 of the U.S. Code, Section
1320a-7b(g).

More specifically, a violation of the FCA requires that a plaintiff show: (1) falsity; (2) causation; (3)
scienter; and (4) materiality.[4]

Separately, to prove a violation of the AKS, it must be established that the defendant(s): (1) knowingly
and willfully; (2) offered or paid remuneration; (3) to induce the purchase, lease, order,
recommendation or referral of any good, facility, service or item; and (4) such good, facility, service or
item was one for which payment may be made in whole or in part under a federal health care
program.[5]

A plaintiff can establish the first element of an FCA violation, falsity, if she establishes (1) all of the
elements of the AKS violation and (2) that a claim submitted to the government includes items or
services resulting from the AKS violation.[6] Then, the FCA plaintiff would also need to establish the
other elements of an FCA violation set forth above.[7]

The "resulting from" language Is not superfluous, and is consistent with the entire purpose of the FCA
— to prevent the submission of false claims to the government.

As demonstrated by the text of the statute, the requirement that FCA claims premised upon an
underlying violation of the AKS must result fro the AKS violation creates a but-for causal standard.

First, the statute makes clear that there is a discrete "resulting from" requirement. The statute limits the
application of Section 1320a-7b(g) to claims resulting from the violation of the AKS — it does not say, as
it could have, that any AKS violation is an FCA violation.

In addition, the "resulting from" requirement is unique to subdivision (g) in Section 1320a-7b, and does
not exist in Section 1320a-7b(b), which lays out the elements of an AKS violation. This shows that merely
satisfying the elements of an AKS violation is not sufficient to establish an FCA violation.

The "resulting from" language establishes a distinct element that must be satisfied before an AKS
violation creates a false claim under the FCA. This additional requirement makes sense given the
different purposes of the FCA and AKS: The FCA targets only false claims for reimbursement, while AKS
violations need not be linked to actual claims for reimbursement.

Second, this "resulting from" requirement must mean something. The U.S. Supreme Court has provided
guidance on the language in other contexts, and has held that it "imposes ... a requirement of actual
causality," i.e., but-for causation, in Burrage v. United States in 2014.[8]

This interpretation of "resulting from" as requiring but-for causation is also supported by the plain
dictionary meaning of that term.[9]

The legislative history confirms that the use of "resulting from" in the statute was no mistake —
proponents of the amendment to the AKS consistently used the language "resulting from" in their
congressional statements.[10]

As the U.S. Court of Appeals for the Eighth Circuit has held in Cairns v. D.S. Medical LLC in 2022, when a
plaintiff seeks to establish falsity or fraud under the FCA through a violation of the AKS, "it must prove



that a defendant would not have included particular 'items or services' but for the illegal kickbacks."[11]

This interpretation is most faithful to the text and purpose of the FCA, and would avoid absurd results
that would come from requiring a lesser causal standard.

Other courts have incorrectly interpreted the "resulting from" language.

Although the Eighth Circuit has embraced a but-for standard, other courts and plaintiffs, including in
cases post-dating the Eighth Circuit's decision in Cairns, have largely read the "resulting from" language
out of the statute, or so greatly watered it down that the plain words have no teeth. The argument in
support of this position has been framed in several ways.

First, in an amicus curiae brief in Martin v. Hathaway in 2022, the government has asserted that there
must not be a but-for causal requirement to establish an FCA violation premised on an AKS violation
because "the AKS contains its own nexus requirement ... [that] does not limit AKS liability to situations
where the desired outcome of the kickbacks actually materializes."[12]

Similarly, plaintiffs have argued that they must only show that one purpose of the remuneration was to
induce a prescription to establish an FCA violation.[13] In other words, once the illegal offer is made, the
AKS violation is complete and FCA liability can be established.

These arguments have a fatal flaw in common. They conflate the FCA elements and AKS elements into a
single inquiry.[14]

While these may be relatively noncontroversial points about establishing an AKS violation under Title 42
of the U.S. Code, Section 1320a-7b(b), i.e., an offer without acceptance may lead to AKS liability, they
ignore the resulting-from requirement in Title 42 of the U.S. Code, Section 1320a-7b(g).

The AKS contains its own nexus requirement for establishing AKS liability and the one-purpose test has
been adopted in multiple circuits to address the AKS element of inducement.[15] But plaintiffs'
arguments about the AKS elements say nothing about the causal resulting-from requirement, which
appears in a separate, distinct subsection of the statute and relates to an entirely different type of
liability.

The issue is not what is required to prove AKS liability. Rather, the issue is what is required to prove that
a claim was false to establish FCA liability, which, according to Section 1320a-7b(g), requires a claim that
includes items or services resulting from the AKS violation.

Interpreting Section 1320a-7b(g) as requiring nothing more than what is required to establish AKS
liability under Section 1320a-7b(b) is not only contrary to the distinct text and structure in the statute,
but also Congress' intent.

Congress added a specific resulting from requirement in Section 1320a-7b(g) to delineate the universe
of claims that could be rendered false. Moreover, this interpretation ignores the critical differences
between the FCA and AKS.

The FCA and AKS are separate statutes, enacted for entirely different purposes, and Congress specifically
set forth distinct causation standards: The FCA was enacted to right harms caused to the government
from false claims that were submitted, whereas the AKS is an intent-based crime criminalizing even



offers of remuneration that are never accepted.[16]

For the same reasons, plaintiffs' arguments that civil liability under the FCA cannot require but-for
causation because criminal liability under the AKS requires a lesser causal standard also fail.

Given the different purposes of the statutes, the fact that there are additional elements needed to
establish FCA liability — "resulting from" and the other FCA elements — is entirely appropriate. In
addition, the FCA, a civil statute, requires a lower burden of proof than the AKS.

Applying any standard other than but-for causation will have serious, real-world detrimental effects.

Ignoring or watering down the "resulting from" language in the AKS is not only inconsistent with the
plain meaning and purpose of the statute — it could also result in serious, real-world detrimental effects
for entirely innocent patients and physicians.

Let's take a hypothetical: A doctor treats patients for a life-threatening condition. Based on her clinical
experience, she has prescribed the same pharmaceutical product for years. Then one day, a
representative for the pharmaceutical company calls on the doctor and offers something that a relator's
counsel alleges is a kickback, one purpose of which was allegedly to induce the doctor to keep
prescribing the product that she has prescribed for years.

The doctor politely declines, never sees her visitor again, and continues treating patients as she always
has, using the same drug; her behavior is not affected one iota. Nonetheless, under the theory espoused
by the relators' bar, every subsequent prescription from this doctor for this drug is tainted by the
kickback, and every associated reimbursement claim to a federal healthcare program is false.

What does such a scenario mean for the doctor? She cannot prescribe the drug to government-insured
patients without submitting so-called false claims, even though she did nothing remotely wrong.

What does that mean for her patients? Since all of these legitimate prescriptions have supposedly been
transformed into tainted ones, their medically appropriate, life-saving drug would, at least according to
plaintiffs, be ineligible for reimbursement unless they find a new doctor to write the prescriptions.

This is, of course, an absurd result, and it demonstrates why the "resulting from" language is a critical
requirement that should be vigorously enforced. Applying the but-for standard would avoid these
unintended outcomes, while still ensuring that those with criminal culpability may be prosecuted under
the AKS and that the government can recover civil damages under the FCA if claims actually resulted
from that wrongdoing.
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