
PMS 289 C • Date: 04/13/2022 • Page Count: 62 • PPI: 340 • Spine width: 0.1824 in

An A.S. Pratt™ PUBLICATION  MAY 2022

EDITOR’S NOTE: RULES, REGULATIONS AND RELEASES 
Victoria Prussen Spears

REAL ESTATE TRANSACTIONS ARE FINCEN TARGETS: FAR-REACHING IMPACT OF TWO PROPOSED RULES 
Aurelie Ercoli, Katrina A. Hausfeld and Deborah R. Meshulam

FEDERAL RESERVE RELEASES REPORT ON CENTRAL BANK DIGITAL CURRENCY 
Donald J. Mosher, Kara A. Kuchar, Jessica Sklute, Melissa G.R. Goldstein, Adam J. Barazani, 
Jessica Romano, Hadas A. Jacobi and Steven T. Cummings

REGULATION OF DECENTRALIZED FINANCE IN THE UNITED STATES: WHAT TO EXPECT IN CRYPTO 
Evan Koster and Adam Lapidus

DOJ ENFORCEMENT AGAINST CRYPTOCURRENCY EXCHANGES 
Kara L. Kapp

OVERDRAFT FEES CONTINUE TO INVITE NEW LEGAL CHALLENGES AND REGULATORY SCRUTINY 
Sameer Aggarwal and Andrew Soukup

CISA ISSUES JOINT CYBERSECURITY ADVISORY ON RANSOMWARE TRENDS AND RECOMMENDATIONS 
Micaela McMurrough, Ashden Fein and Caleb Skeath

36 HOURS: WHAT BANKS SHOULD KNOW ABOUT THE NEW REPORTING REQUIREMENTS FOR COMPUTER 
SECURITY INCIDENTS 
Christopher Queenin, Christopher M. Mason and Jason C. Kravitz

THIRD-PARTY RELEASES UNDER CONTINUED FIRE IN ASCENA RETAIL GROUP RULING 
Adam C. Harris, Douglas S. Mintz, Abbey Walsh and Kelly (Bucky) Knight

PART 26A RESTRUCTURING PLAN PROPOSED BY A NON-ENGLISH COMPANY FOR THE FIRST TIME 
EXCLUDES “OUT OF THE MONEY” CREDITORS AND SHAREHOLDERS FROM VOTING 
Phillip D. Taylor and Anna Nolan

TH
E B

A
N

K
IN

G
 LAW

 JO
U

R
N

A
L

VO
LU

M
E 139 N

U
M

BER
 5

M
AY 2022



THE BANKING LAW

JOURNAL

VOLUME 139 NUMBER 5 May 2022

241

244

256

262

269

272

275

280

287

Editor’s Note: Rules, Regulations and Releases

Victoria Prussen Spears

Real Estate Transactions Are FinCEN Targets: Far-Reaching

Impact of Two Proposed Rules

Aurelie Ercoli, Katrina A. Hausfeld and Deborah R. Meshulam

Federal Reserve Releases Report on Central Bank Digital Currency

Donald J. Mosher, Kara A. Kuchar, Jessica Sklute,
Melissa G.R. Goldstein, Adam J. Barazani, Jessica Romano,
Hadas A. Jacobi and Steven T. Cummings

Regulation of Decentralized Finance in the United States: What

to Expect in Crypto

Evan Koster and Adam Lapidus

DOJ Enforcement Against Cryptocurrency Exchanges

Kara L. Kapp

Overdraft Fees Continue to Invite New Legal Challenges and Regulatory Scrutiny

Sameer Aggarwal and Andrew Soukup

CISA Issues Joint Cybersecurity Advisory on Ransomware Trends and
Recommendations

Micaela McMurrough, Ashden Fein and Caleb Skeath

36 Hours: What Banks Should Know About the New Reporting Requirements for

Computer Security Incidents

Christopher Queenin, Christopher M. Mason and Jason C. Kravitz

Third-Party Releases Under Continued Fire in Ascena Retail Group Ruling

Adam C. Harris, Douglas S. Mintz, Abbey Walsh and Kelly (Bucky) Knight

Part 26A Restructuring Plan Proposed by a Non-English Company for the First

Time Excludes “Out of the Money” Creditors and Shareholders from Voting

Phillip D. Taylor and Anna Nolan 292

0001 [ST: 1] [ED: m] [REL: 22-5GT] (Beg Group) Composed: Fri Apr 22 00:26:11 EDT 2022

XPP 9.4.1.0 FM000150 nllp 4815 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04815-fmvol2022may] 0



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Matthew T. Burke at ................................................................................... (800) 252-9257

Email: ................................................................................. matthew.t.burke@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2022 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2022–Pub.4815)

0002 [ST: 1] [ED: m] [REL: 22-5GT] Composed: Fri Apr 22 00:26:11 EDT 2022

XPP 9.4.1.0 FM000150 nllp 4815 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04815-fmvol2022may] 42



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
BARKLEY CLARK

Partner, Stinson Leonard Street LLP

CARLETON GOSS

Counsel, Hunton Andrews Kurth LLP

MICHAEL J. HELLER

Partner, Rivkin Radler LLP

SATISH M. KINI

Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY

White & Case LLP

PAUL L. LEE

Of Counsel, Debevoise & Plimpton LLP

TIMOTHY D. NAEGELE

Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN

Partner, Stroock & Stroock & Lavan LLP

iii

0003 [ST: 1] [ED: m] [REL: 22-5GT] Composed: Fri Apr 22 00:26:11 EDT 2022

XPP 9.4.1.0 FM000150 nllp 4815 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04815-fmvol2022may] 28



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten

times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,

D.C., and at additional mailing offices. Copyright 2022 Reed Elsevier Properties SA., used

under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced

in any form—by microfilm, xerography, or otherwise—or incorporated into any information

retrieval system without the written permission of the copyright owner. For customer support,

please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail

Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway, #18R, Floral Park, NY 11005,

smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is

welcomed—articles, decisions, or other items of interest to bankers, officers of financial

institutions, and their attorneys. This publication is designed to be accurate and authoritative,

but neither the publisher nor the authors are rendering legal, accounting, or other professional

services in this publication. If legal or other expert advice is desired, retain the services of an

appropriate professional. The articles and columns reflect only the present considerations and

views of the authors and do not necessarily reflect those of the firms or organizations with

which they are affiliated, any of the former or present clients of the authors or their firms or

organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis

Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,

805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

iv

0004 [ST: 1] [ED: m] [REL: 22-5GT] Composed: Fri Apr 22 00:26:11 EDT 2022

XPP 9.4.1.0 FM000150 nllp 4815 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04815-fmvol2022may] 23



In light of new legal challenges to overdraft fees, the authors of this article explain that
financial institutions should reexamine their account agreements and overdraft
disclosure materials to ensure they minimize risk and exposure.

Class action litigation involving overdraft and nonsufficient funds charges is
nothing new to many financial institutions. But in recent years, plaintiffs’
lawyers have shifted tactics and changed the types of practices they are targeting.
Financial regulators have also signaled their intention to place increased focus
on these charges. Financial institutions should therefore re-examine their
account agreements and overdraft disclosure materials to ensure they minimize
risk and exposure.

RECENT LITIGATION

Overdraft fees have been challenged in class action lawsuits under several
different theories. Initially, many plaintiffs alleged that banks and credit unions
violated the governing account agreement by using customers’ available
balances instead of their current balances to determine whether a transaction
was subject to an overdraft fee.1 Another common theory was that financial
institutions intentionally reordered pending transactions from largest to small-
est in order to maximize overdraft and nonsufficient funds fees.2

Although many financial institutions modified their practices to address
threats posed by these lawsuits, plaintiffs have presented additional theories to
challenge overdraft fees, asserting:

• That overdrafts constitute interest charges and exceed state usury
limits.3

* Sameer Aggarwal is a litigation attorney at Covington & Burling primarily working with the
firm’s Commercial Litigation, Antitrust/Competition, and Appellate and Supreme Court
practice groups. Andrew Soukup, an attorney at the firm and co-chair of the firm’s Class Action
Litigation practice group, has a wide-ranging complex litigation practice representing highly
regulated businesses in class actions and other high-stakes disputes.

1 See, e.g., Grenier v. Granite State Credit Union, No. 21-cv-00534-LM (D.N.H. Nov. 8,
2021) (collecting cases).

2 See In re HSBC Bank, USA Debit Card Overdraft Fee Litig., 1 F. Supp. 3d 34 (E.D.N.Y.
2014).

3 See Walker v. BOKF, Nat’l Ass’n, (D.N.M. July 15, 2019). But see Johnson v. BOKF Nat’l
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• That their bank charges multiple fees for the same transaction, if a
merchant submits a transaction more than once.4

• That the bank automatically charges overdrafts as soon as a transaction
is made if the transaction amount is greater than the available account
balance, even if the transaction has not yet settled.5

• That the bank charges overdraft fees when, in fact, there were sufficient
funds in the account holder’s account.6

• That banks use overdraft protection services to charge customers
additional overdraft protection transfer fees and heightened interest
rates after funds are advanced from the customer’s credit card to cover
the overdraft.7

• That overdraft charges were assessed on authorize positive, settle
negative transactions. where the account balance was allegedly positive
at the time the charge was authorized but negative when the transaction
settled.8

• That overdraft charges were assessed on transfers from one account with
the bank to another, and on micro-deposit transactions used for
verification purposes, which have been referred to as “phantom
transactions.”9

• Even when a bank accurately describes its overdraft practices in its
account agreement, banks have been sued on the theory that their
overdraft opt-in notices do not satisfy the requirements of Regulation
E of the Electronic Funds Transfer Act—even when a bank uses the
same opt-in form approved by federal regulators.10

These cases usually accuse defendants of breaching account agreements or
claim that defendants did not clearly disclose their fee-charging practices.
Courts have often rebuffed defendants’ attempts to dismiss these cases on the
grounds that the contracts are ambiguous.

Ass’n, 15 F.4th 356 (5th Cir. 2021) (holding extended overdraft charges are not interest).
4 See Roy v. ESL Fed. Credit Union, (W.D.N.Y. 2020).
5 See In re TD Bank, 325 F.R.D. 136 (D.S.C. 2018).
6 See Johnson v. Bank OZK, (M.D. Ga. Apr. 27, 2021).
7 See El-Hage v. Comerica Bank, (E.D. Mich. Dec. 16, 2020).
8 See, e.g., Lussoro v. Ocean Fin. Fed. Credit Union, 456 F. Supp. 3d 474 (E.D.N.Y. 2020).
9 See, e.g., Kelly v. Community Bank, N.A., (N.D.N.Y. Feb. 18, 2020).
10 See Adams v. Liberty Bank, No. 3:20-cv-1601 (D. Conn. Aug. 23, 2021).

OVERDRAFT FEES

273

0033 [ST: 241] [ED: 100000] [REL: 22-5GT] Composed: Fri Apr 22 00:26:31 EDT 2022

XPP 9.4.1.0 SC_PRATT nllp 4815 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [SC_PRATT-Master:06 Apr 22 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04815-may2022] 0

xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> foots,  Default,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03


REGULATORY SCRUTINY

While overdraft fees are being evaluated by courts in litigation, they have also
been increasingly scrutinized by federal regulators. The Consumer Financial
Protection Bureau (“CFPB”) recently published two reports on overdraft fees:
one which documented11 financial institutions’ reliance on these fees, and
another which described12 the impact these fees can have on consumers. The
upshot of the reports is that, in the CFPB’s view, financial institutions have
become too reliant on these fees and the fees are harmful to consumers.

CFPB Director Rohit Chopra has also shared his view13 that overdraft fees
fall in a bucket of what he called “exploitative junk fees”14 that need to be
reined in. Chopra opined that banks’ use of overdraft fees represents a “clear
market failure” and that the CFPB “will be enhancing its scrutiny of banks that
are heavily depending on overdraft fees.” This scrutiny, Chopra promised, will
come in the form of new rules, enforcement actions, and open banking reforms
that will make it easier for customers to switch between financial institutions.

THE RESPONSE FROM FINANCIAL INSTITUTIONS

Financial institutions have responded to this scrutiny in several ways. Some
have relied on arbitration agreements to reduce the threat of class action
exposure. Some have revised their account agreements and related disclosure
materials. And some financial institutions have responded by modifying their
overdraft practices entirely, such as by providing a grace period15 to cure an
overdraft before a fee is charged, by reducing an overdraft fee,16 or by
eliminating17 them entirely.18

11 https://files.consumerfinance.gov/f/documents/cfpb_overdraft-call_report_2021-12.pdf.
12 https://files.consumerfinance.gov/f/documents/cfpb_overdraft-core-processors_report_2021-

12.pdf.
13 https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-cfpb-director-

rohit-chopra-overdraft-press-call/.
14 https://www.nytimes.com/2022/01/26/business/cfpb-junk-fees.html.
15 https://newsroom.wf.com/English/news-releases/news-release-details/2022/Wells-Fargo-to-

Help-Millions-of-Consumer-Customers-Avoid-Overdraft-Fees-and-Meet-Short-Term-Cash-Needs/
default.aspx.

16 https://newsroom.bankofamerica.com/content/newsroom/press-releases/2022/01/bank-of-
america-announces-sweeping-changes-to-overdraft-services.html.

17 https://www.capitalone.com/about/newsroom/eliminating-overdraft-fees/.
18 https://media.ally.com/2021-06-02-Ally-Bank-eliminates-all-overdraft-fees,-ending-centuries-

old-industry-practice-and-lifting-consumer-burden.
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