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New Procedures Deepen CFPB Adjudication Advantage 

By Eric Mogilnicki and Benjamin Seymour (May 13, 2022, 3:23 PM EDT) 

On Feb. 22, the Consumer Financial Protection Bureau issued new rules for the 
administrative process by which it may try individuals and financial service providers 
for violations of consumer financial laws. 
 
These new rules — and the prospect that the bureau will use them in the near 
future — invite fresh scrutiny of the fundamental fairness of a forum in which the 
CFPB writes the rules, plays the game and serves as the umpire. 
 
Administrative adjudication by federal agencies has engendered considerable 
criticism. At the CFPB, an administrative law judge, decides issues of law and fact 
through a relatively quick and informal bench trial, and then issues a recommended 
decision, which either party may appeal to the CFPB director.[1] 
 
As Boston University School of Law professor Gary Lawson wrote in "The Rise and 
Rise of the Administrative State," scholars have raised the concern that these 
procedures undermine separation of powers principles because they "combine all 
three governmental functions in the same body."[2] 
 
In administrative adjudication, the CFPB director both authorizes an enforcement 
action and then evaluates its merits. Furthermore, as the U.S. Supreme Court held in 
2020 in Seila Law LLC v. CFPB, the director is subject to the "ongoing supervision and 
control of the elected President"[3] — hardly a recipe for neutral adjudication. 
 
Others, including U.S. District Judge Jed Rakoff of the U.S. District Court for the Southern District of New 
York, have noted that the rules for administrative adjudication gain their efficiency only by eliminating 
the procedural protections that define the federal judicial process, including robust discovery, the rule 
against hearsay evidence, and the presence of a jury and independent judge.[4] 
 
Instead of recognizing these issues, the bureau's new rules only deepen such concerns. In particular, 
three aspects of the bureau's new rules demonstrate that the slant in the bureau's favor has grown 
steeper still. 
 
Timing Issues             
 
At the start of an administrative action, the bureau must make the documents underlying its allegations 
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available to the respondent. In its recent rule changes, the bureau gave itself more time, from 7 to 14 
days, to do so.[5] This is twice the amount of time the U.S. Securities and Exchange Commission gives 
itself to make similar productions.[6] 
 
As the bureau itself recognizes, this timing puts the respondent in a tight spot, as the respondent is 
required to produce, on the same 14-day timeline, a disclosure that, per the CFPB rules, "must include ... 
a summary of all factual and legal bases supporting each defense," including witness names and 
exhibits.[7] 
 
There was a simple fix for this unfairness: The bureau could have extended the respondent's deadline by 
the same amount of time that it extended its own deadline. Instead, the bureau merely promises that it 
will try to make materials available sooner, and notes that the respondent can seek to extend the date 
for the scheduling conference.[8] 
 
In other words, the bureau's new rules guarantee that the bureau gets the time it believes it needs, 
while leaving respondents to hope for the best. This entirely avoidable difficulty is at odds with the 
practice of other federal agencies,[9] and illustrates the hazards of letting one side of an adversarial 
process dictate the rules for both sides. 
 
Depositions    
 
The new rules include the welcome change that both parties are entitled to three depositions.[10] 
However, even this facially neutral rule is a boon to the bureau. 
 
First, the presumption of three depositions per side ignores the reality that the bureau has already had 
unlimited opportunities to put witnesses on the record through investigational hearings preceding the 
suit. Respondents have had no similar opportunity, and the bureau's rules for such hearings make plain 
that the respondent's counsel — if present at all — may make few objections and ask no questions.[11] 
 
Second, the bureau's new rule insulates the bureau itself from being deposed. Here, the bureau gives 
itself a blanket exemption that it has sought and been denied in federal court. In 2019 in CFPB v. 
Universal Debt & Payment Solutions LLC, the U.S. District Court for the Northern District of 
Georgia ordered the bureau to provide a deposition witness to describe the factual basis for the 
bureau's allegations.[12] The bureau disliked this inquiry so much that it refused to adequately 
cooperate, and in response the court dismissed the CFPB's case.[13] 
 
The bureau's new rules explicitly exclude the bureau staff from such inquiries. The rationale for this 
exclusion mirrors the arguments rejected in Universal Debt Solutions.[14] Indeed, the bureau's claim in 
the procedural rules that depositions of bureau staff "can be burdensome and disruptive,"[15] neatly 
encapsulates the perspective behind the rules as a whole. 
 
A respondent would not find such a deposition burdensome and disruptive. A federal court has ruled 
that defendants are entitled to such a deposition in order to defend themselves in a CFPB enforcement 
action. The only party burdened or disrupted would be the bureau. But the bureau writes the rules, and 
so such depositions are now forbidden whenever the bureau chooses administrative adjudication. 
 
The Role of the Director 
 
The bureau has also made a suite of changes that diminish the independence of the proceedings 



 

 

entrusted to ALJs. Dispositive motions now go directly before the CFPB director, who formerly had to 
intercede to hear such motions.[16] Interlocutory review of ALJ decisions by the director, formerly 
limited to extraordinary circumstances, are now merely disfavored.[17] 
 
This provision makes the CFPB an outlier among federal agencies,[18] and further reduces the 
independence of CFPB administrative proceedings. The director's interlocutory authority is magnified by 
the director's new discretion to bifurcate proceedings sua sponte, enabling the director to pick and 
choose when to provide interlocutory review.[19] Meanwhile, the respondent cannot obtain judicial 
review of the director's interlocutory decisions until the entire proceeding has concluded.[20] 
 
Additional Concerns 
 
The significance of these relatively small rule changes is magnified when it comes to the CFPB. First, 
unlike the multimember commission structure of the Federal Trade Commission or SEC, the director of 
the CFPB has the entire authority to review administrative proceedings. This truncates opportunities for 
discussion and dissent that help guide other agencies and federal appellate panels. 
 
Second, the bureau's only use of the administrative process to date proved misguided. In CFPB v. PHH 
Corp., the bureau director overruled the ALJ on a number of issues, and ordered $100 million more in 
disgorgement than the $6.4 million recommended by the ALJ. However, the director's theory of liability 
was then roundly rejected on appeal to the U.S Court of Appeals for the D.C. Circuit in 2016, and again 
by that court sitting en banc in 2018.[21] 
 
Third, while PHH was vindicated after four years of litigation, not all litigants may fare as well. Appeals 
from the director's decisions are subject to deferential review on both factual[22] and legal issues.[23] 
 
The authority to write the rules governing your own conduct, like the authority to serve as both 
prosecutor and judge, serves as a substantial temptation to any federal agency serving the public 
interest. As Inspector Javert learned in his relentless pursuit of Jean Valjean in "Les Miserables," by 
Victor Hugo, "being good is easy; it is being just that is difficult."[24] 
 
As the foregoing illustrates, the bureau has rewritten its rules to further increase its home court 
advantage. It remains to be seen if those biased rules produce outcomes that are even-handed and 
survive judicial scrutiny. 
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