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OnJuly 6, 2021, U.S. Customs and Border Protection (“CBP") and
the Department of the Treasury proposed rules' that would simplify
the non-preferential rules of origin for goods imported from Mexico
or Canada.

This proposed rulemaking could significantly impact companies
that import to the United States from these countries, including for
purposes of government procurement and U.S. Section 301 tariffs
imposed on Chinese imports.

If promulgated, the proposed rules could
have significant implications for goods
imported from Mexico and Canada.

Additionally, an interim final rule? issued concurrently by CBP
and Treasury confirms that for purposes of marking under the
United States-Mexico-Canada Agreement ("USMCA"), rules of
origin based on tariff classification changes continue to apply,
thereby maintaining the status quo.

Background

Importers must declare to CBP the country of origin of every good
imported to the United States. Correctly determining origin is
important because it can affect applicable tariffs, the availability
of special preferences under free trade agreements, eligibility for
government procurement, and other regulatory requirements
related to importation.

Rules of origin fall into two general categories — preferential and
non-preferential. Preferential rules of origin determine whether a
good is eligible for special treatment such as reduced duty rates
under free trade agreements or special trade programs like the
Generalized System of Preferences.

Non-preferential rules are those that apply for all other purposes,
including marking, eligibility for government procurement, the

application of special duties imposed under Section 301 of the Trade

Act of 1974 ("Section 301”), and safeguard measures.

Thomson Reuters is a commercial publisher of content that is general and educational in nature, may not reflect all
developments and may not apply to the specific facts and circumstances of individual transactions and cases. Users should consult

with qualified legal counsel before acting on any information published by Thomson Reuters online or in print. Thomson Reuters, its
affiliates and their editorial staff are not a law firm, do not represent or advise clients in any matter and are not bound by the professional
responsibilities and duties of a legal practitioner. Nothing in this publication should be construed as legal advice or creating an attorney-
client relationship. The views expressed in this publication by any contributor are not necessarily those of the publisher.

For non-preferential purposes, CBP currently applies two different
legal tests for determining country of origin:

*  The default test involves a case-by-case adjudication to
determine the last country in which the product underwent a
“substantial transformation” into a new and different article
of commerce. Applying court cases and past administrative
rulings, CBP considers whether manufacturing operations
for the specific good at issue resulted in a change in name,
character, or use. Oftentimes, this is a difficult and fact-
intensive inquiry given the complex and global nature of many
supply chains, and importers may find it challenging to predict
how CBP would rule on their products.

*  Thesecond test applies to imports from Canada and Mexico for
the specified purpose of country of origin marking.? As agreed
by the U.S., Canada, and Mexico in the NAFTA, this test applies
relatively mechanical “tariff shift” rules based on whether
certain inputs underwent a change in tariff classification in
the course of producing the finished product. These non-
preferential tariff shift rules are codified at 19 C.F.R. Part 102
("Part 102") and are known as the “NAFTA marking rules."#

In July 2020, the USMCA entered into force, along with new
preferential rules of origin provided in the Uniform Regulations
(See our prior alert here®). Because USMCA, unlike NAFTA,
does not have a chapter providing for marking rules, there had
been a question of whether the Part 102 rules would be revoked
and replaced by the case-by-case “substantial transformation”
test. In its USMCA Implementing Instructions, however, CBP
announced that the Part 102 NAFTA marking rules would
continue to apply, with a narrow exception.®

In summary, at present, imports from Mexico and Canada are
governed by two distinct non-preferential rules of origin. In the
specific context of marking, the Part 102 rules apply; for other non-
preferential purposes — for instance, for government procurement
eligibility and application of Section 301 duties — origin is governed
by the case-by-case “substantial transformation” test.

Proposed rulemaking and interim final rule

The proposed rules affect only the non-preferential rules of origin
applicable to goods imported into the United States from Mexico
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and Canada. Specifically, for these imports, the proposed rules
expand the coverage of the Part 102 tariff shift rules to include
all non-preferential purposes, thereby replacing the case-by-case
"substantial transformation” test that currently applies in many
contexts.

If promulgated, the proposed rules could have significant
implications for goods imported from Mexico and Canada.

Although CBP's position is that the case-by-case test and

Part 102 tariff shift rules are meant to effect the “same substantial
transformation standard,” the notice also acknowledges that the
case-by-case test “often involves subjective judgments as to what
constitutes a new and different article or as to whether processing
has resulted in a new name, character, and use” and can result in “a
lack of predictability.”

Importers should assess whether the
proposed rules would increase or decrease
their overall duty burden.

By comparison, the notice explains that the Part 102 rules are “a
reliable, simplified, and standardized method” for country of origin
determinations. In practice, these rules are less subjective and often
easier to apply.

Moreover, at least in a meaningful subset of cases, the two tests
yield different outcomes: for instance, a good can be Mexican for
purposes of USMCA marking, while originating from China for
purposes of Section 301 tariffs’ (The opposite combination is also
possible, though less likely).

Under the proposed rules, the prospect of dual non-preferential
countries of origin would be eliminated for goods imported from
Canada and Mexico.®

Importantly, the proposed rules do not affect country of origin
determinations made by the U.S. Department of Commerce in
antidumping and countervailing duty ("AD/CVD") investigations.
The legal standards applied by Commerce in administering the
scope of AD/CVD investigations and orders remain unchanged.’

An interim final rule published concurrently™ with the notice of
proposed rulemaking provides that, among other things, the

Part 102 rules of origin continue to apply to the marking of goods
from Mexico and Canada. The interim final rule, therefore, maintains
the status quo with respect to marking and generally codifies

the USMCA Implementing Instructions.” The interim final rule is
effective as of July 1, 2021 — five days prior to its publication.

Implications for the trade community

Importers and others in the trade community should assess how the
proposed rules would impact their business and trade compliance
operations.

For instance, with respect to the proposed rules, importers may
need to assess tariff classifications of inputs brought into Mexico

or Canada for final assembly in order to determine whether a tariff
shift occurs that would enable a claim of Mexican or Canadian
origin under Part 102 when the final product is imported into the
United States.

A careful review of import data can also help an importer assess the
degree to which the proposed rules would affect duty exposure and
compliance workflows. Importers should note that the proposed
rules would not alter the rules of origin for goods imported from
countries other than Mexico or Canada.

The non-preferential rules in that context would continue to
be based on case-by-case adjudications under the traditional
“substantial transformation” test.’”

If the proposed rules will have significant impacts on your
company’s business, either positive or negative, consider
submitting a comment by the deadline of August 5, 2021. Among
these impacts could be the risk that goods currently identified

as Canadian or Mexican under the case-by-case “substantial
transformation” test might instead become goods of China under
the Part 102 rules, and thereby subject to Section 301 tariffs.

More generally, importers should assess whether the proposed
rules would increase or decrease their overall duty burden (In this
regard, note that CBP has not yet determined the effective date

of the proposed rules, so the current origin rules remain in place,
and absent retroactivity — which is unlikely — importers would not
receive any duty refunds if and when the rules change).

Another area of potential concern is whether the application of the
streamlined Part 102 tariff shift rules only as to goods from Mexico
and Canada may be inconsistent with World Trade Organization
("WTO") rules prohibiting discriminatory treatment in government
procurement and more generally in imposing import duties and
related regulations.

Similarly, companies have the opportunity to submit comments
regarding the interim final rule by the deadline of September 7,
2021.

Notes
Thttps://bit.ly/3jm1rr5S
2 https://bit.ly/3rPfiu9

3 Additionally, one portion of the Part 102 rules of origin applies to textile products
imported from anywhere except Israel, for all non-preferential purposes. See 19 C.F.R.
§§102.21-25; Non-Preferential Origin Determinations for Merchandise Imported From
Canada or Mexico for Implementation of the Agreement Between the United States

of America, the United Mexican States, and Canada (USMCA): Notice of Proposed
Rulemaking ("NPRM"), 86 Fed. Reg. 35422, 35424 (July 6, 2021) (“CBP has not
previously applied the part 102 rules for non-preferential origin determinations
involving goods imported from Canada and Mexico other than for textile products and
for purposes of determining country of origin marking.”); 19 C.F.R. § 102.0 (“Scope”).

4The non-preferential NAFTA marking rules codified at Part 102 subsequently became
the preferential rules of origin under certain free trade agreements, including those
concluded with Morocco and Bahrain. NPRM, 86 Fed. Reg. at 35423; 19 C.F.R. §102.0
("Scope”).

° https://bit.ly/3fKJv8X

© The exception relates to 19 C.F.R. §102.19. While under the NAFTA, an imported
article had to satisfy both the marking rule and the preferential rule of origin to

qualify for preferential treatment, under USMCA, the article need only satisfy the
preferential rule of origin. See USMCA Implementing Instructions at 9 (“Except for
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certain agricultural goods, a good does not need to first qualify to be marked as a
good of Canada or Mexico (as was the case in NAFTA) in order to receive preferential
tariff treatment under USMCA; [t]herefore, section 19 CFR 102.19 (NAFTA preference
override) provisions are no longer necessary and will not be applicable under the
USMCA).

7 CBP has issued multiple published rulings finding that the country of origin of an

article is Mexico for marking purposes, but is China for purposes of Section 301 duties.

See, e.g., Customs Ruling N319464 (May 28, 2021); Customs Ruling N306161 (Oct. 4,
2019); Customs Ruling H301619 (Nov. 6, 2018).

8 NPRM, 86 Fed. Reg. at 35424 ("The proposed regulatory change also means

that CBP will no longer need to issue rulings with multiple non-preferential origin
determinations [for] goods imported from Canada or Mexico, and there will no longer
be rulings that conclude that a good imported from Canada or Mexico has two
different origins under the USMCA (i.e., one for marking and one for other, customs
non-preferential purposes).”).

About the authors

9 See also NPRM, 86 Fed. Reg. at 35424 (citing determinations by the Agricultural
Marketing Service under the Country of Origin Labeling (“COOL”) law and by other
agencies under the Federal Acquisition Regulation).

0 https://bit.ly/3rPfiu9

""NPRM, 86 Fed. Reg. at 35423 ("The [Interim Final Rule] includes amendments ...

to apply the rules of origin set forth in 19 CFR part 102 for determining the country of
origin for the marking of goods imported from Canada or Mexico. Those amendments
facilitate the transition from the NAFTA to the USMCA by maintaining the status quo
for country of origin for marking determinations.”).

> NPRM, 86 Fed. Reg. at 35426 ("[IJmporters must also ensure that they use case-by-
case adjudications for any goods sourced outside of Canada or Mexico that are subject
to non-preferential treatment.”).

(L-R) Shara Aranoff, a partner at Covington & Burling
LLP, helps clients navigate trade remedies, tariffs and
customs regulations in support of their U.S. and global
market strategies. She'’s a former commissioner and
chair of the U.S. International Trade Commission. She
can be reached at saranoff@cov.com. Alexander Chinoy,
a partner at the firm, assists clients with customs,

trade and cross-border intellectual property disputes.

He has appeared before the U.S. International Trade Commission, the U.S. Department of Commerce and the U.S. Customs & Border
Protection. He can be reached at achinoy@cov.com. Kimberly Breier, a senior adviser at the firm, has more than 20 years of government,
think tank and private sector experience in foreign policy. She previously served in the Bureau of Western Hemisphere Affairs at the

U.S. Department of State. She can be reached at kbreier@cov.com. Victor Ban, an associate at the firm, helps technology, energy

and manufacturing clients navigate international trade policy, customs matters and cross-border disputes. He can be reached at
vban@cov.com. All of the authors are based in Washington, D.C. This article was originally published July 12, 2021, on the firm's website.

Republished with permission.

This article was first published on Westlaw Today on August 4, 2021.

* © 2021 Shara Aranoff, Esq., Alexander Chinoy, Esq., Kimberly Breier and Victor Ban, Esq., Covington & Burling LLP

This publication was created to provide you with accurate and authoritative information concerning the subject matter covered, however it may not necessarily have been prepared by persons licensed to practice law in a particular
jurisdiction. The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the advice of an attorney. If you require legal or other expert advice, you should seek the services of a

competent attorney or other professional. For subscription information, please visit legalsolutions.thomsonreuters.com.

" Thomson Reuters



