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On Wednesday 28 April, the UK Parliament adopted the National Security & Investment Law
(“NS&I Law”). The lawreceived Royal Assent the following day and will come into legal effect in
late 2021.

The NS&I Law will introduce mandatory notification and pre-clearance requirements for
transactions in 17 “core” sectors. This long-awaited piece of legislation has passed through
Parliament substantially un-amended, except that the investment threshold for mandatory
notification has been raised from the acquisition of a 15 per cent. to 25 per cent. interest in
shares or voting rights in an acquisition target. The UK Government retains extensive discretion
to “call-in” investments for review, both within and outside the 17 “core” sectors, including (i)
acquisitions of control of assets and (ii) equity investments belowthe 25% threshold where
“‘material influence” is acquired, if it reasonably suspects that a transaction gives rise to national
security risks.

In the period since the National Security and Investment Bill was published in November 2020,
the UK has left the European Union and the UK government has moved to refreshits approach
to inward investment more generally (with a particular focus on technology). Through the launch
of the Advanced Research and Innovation Agency (“ARIA”); a renewed focus for the UK’s
Infrastructure Bank; the establishment of a planned new “Office for Investment” (led by Lord
Grimstone); and the establishment of the Investment Security Unit (“ISU”, which will receive and
manage notifications under the NSI Law), the landscape for investment in the UK is much-
changed. Investment-related concerns feature across a range of UK Government policies and
priorities, not least the UK’s Integrated Review of foreign and defence policy (published in
March 2021) having highlighting a number of tense relationships with countries from which
investment may attract greater scrutiny.

During this period, the UK government has continued to use its existing powers to investigate
transactions on national security grounds under the public interest inventionregime ! established
under the Enterprise Act 2002. Of particular interest in this regard was the decision, on 19 April

1 0Once the NSI Law is in force, the public interest intervention regime (Enterprise Act 2002) will be partially repealed
so that the review of national security considerations occurs under the NSI Law . The public interest regime wiill
continue to apply forthe review of transactions on grounds of media plurality, financial stability and public health
emergency considerations.
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2021, by the Secretary of State for the Department for Culture Media & Sport to issue a public
interest intervention notice in respect of the proposed acquisition of the UK semi-conductor
company ARM Limited by Nvidia Corporation.

Scrutiny of Foreign Investment

The adoption of the NS&I Law brings the UK in line with many other countries that have
enhanced their powers to scrutinise foreign investment during the past two years and
particularly over the last year, influenced by COVID-19 and other global trade and supply
concerns. The UK’s Five-Eyes partners all have well-established regimes for the review of
foreign investment—several of which have been recently updated. The European Union began
cooperating in the review of foreign directinvestment (“FDI”) in October 2020 under the EU FDI
Regulation and via individual Member State laws, newly adopted or recently expanded.

What is significant about the UK’s NS&I Law is that is introduces mandatory notification
obligations for investments into the UK where none have existed before—contrasting with the
UK’s merger control regime under which filing is voluntary and associated public interest
intervention laws (each under the Enterprise Act 2002) under which the UK Government
discretion to intervene in transactions where certain defined public interest considerations are
raised.

Under the NS&I Law, transactions subject to mandatory filing obligations and completed without
clearance will be deemed void, ushering in a suspensory reviewregime in the UK for qualifying
transactions for the first time. This change in approach has led to concem from the UK’s
business and investment and innovation communities, as well as politicians, that the NS&l law
will act to deter investment in the UK. There is concern, in particular, that uncertainty for
investors is presented by the absence of a definition of “national security”’, potentially allowing
the UK Government considerable discretion in the application of the new NS&I regime.

The UK’s Department of Business, Energy & Industrial Strategy (“BEIS”), which has acted as
the promoter of the NS&I legislation and will have a primary role in its operation and
implementation, has consistently countered such concerns by repeating three key
commitments:

i.  toprovide clearance for the vast majority of transactions promptly and within the initial
(phase I) review period of 30 working days;

ii. tolimit its interest to issues of national security, and not broader economic concerns
(including further describing the intended use of the call-in power in statutory guidance
that will operate alongside the NS&I Law); and

iii.  to provide adequate and suitably trained stafffrom a range of backgrounds to deliver the
work of the ISU that will sit at the centre of cross-departmental national security review.

Additionally, the Office for Investment will have the role of driving investment in the UK,
notwithstanding the raising of regulatory hurdles to investment in the core sectors.
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Principal Features of the NS&I Law
Indeed, the NS&I legislation has passed through Parliament with almost all its main features
intact—

The NS&I Law will introduce mandatory filing and pre-clearance requirements for
transactions in 17 core sectors:

1. advanced materials 9. cryptographic authentication;

2. advanced robotics 10. data infrastructure;

3. artificial intelligence; 11.defence;

4. civil nuclear; 12.energy;

5. communications; 13. military and dual-use;

6. computing hardware; 14. quantumtechnology;

7. critical suppliersto the 15. satellite and space technology;
Government, 16. synthetic biology (renamed from

8. critical suppliers to the “engineering biology”); and
emergency services;

17.transport.

The definitions of these 17 sectors have yet to be confirmed, but the Government has
already consulted on the proposed scope of the sectors and has proposed some
important revisions in an interim publication in March 2021, including to narrowthe focus
of the “artificial intelligence” and “synthetic biology” core sectors.

Across the 17 sectors, an acquisition of an interest in a qualifying entity (including a
company, partnership, unincorporated entity or trust) will be subject to mandatory
notification in circumstances where an investor acquires control in an entity (meaning the
acquisition of more than 25%, 50% or 75% of shares or voting rights in an entity), or can
stop or pass any form of resolution in an entity. The Government amended the NS&l bill
during its passage through the House of Lords to remove the requirement to notify
acquisitions of a 15% interest in shares or voting rights (although the call-in power may
still be exercised in respect of such transactions if considered to give rise to “material
influence”—see below).

No other de-minimis thresholds apply. In particular, no transactions are proposedto be
exempt by transaction value or otherwise, for example based on target turnover.

There are also no exemptions based on investor characteristics (although the NS&I Law
allows for such exemptions to be introduced at a later date), and the requirements of the
UK NS&I Law apply equally to UK-based investors.

The Secretary of State for BEIS (who has decision-making power under the NS&I Law)
will not be limited to oversight of transactions occurringin the 17 core sectors and will be
empowered to “call-in” investments in any sector that could give rise to national security
concerns. This reserve “call-in” power will be available for a maximum five-year period
following the date of an investment, subject to the Secretary of State acting within six
months of becoming aware of the transaction.

Transactions (whether concerning the 17 core sectors or not) may be called-in if
“material influence” is acquired—a concept that may have expansive meaning if recent
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UK competition law precedents are applied, and potentially bringing within review
investments in which much less than a 25% interest is acquired if the acquirer gains
material influence over the a target company based on the surrounding facts and
circumstances.

A system of voluntary filing will be established, allowing potential acquirersto seek prior -
clearance for their transaction and certainty (where available) that a national security
review will not be opened in respect of a planned transaction. All asset transactions are
subject to the voluntary filing regime.

The UK Government will also be able to review certain extra-territorial deals if a change
in control occurs in respect of an entity making supplies into the UK, and transactions
that transfer rights and interests in assets may also be scrutinised. In these respects, the
UK NS&I regime appears broader than many comparable regimes, but BEIS is expected
(and required under the NS&I Law) to provide guidance to clarify how its call-in powers
will be exercised, including in this regard.

The review of transactions under the NS&I law will occur in several stages, with an initial
review period commencing on acceptance of a notification and lasting for not more than
30 working days (phase ). Where the transaction is then “called-in” by the Secretary of
State for substantive review, the ISU will have a further 30 working day period (phase Il)
to carry out a more detailed national security assessment. This 30-day period may be
extended by the Secretary of State up to a further 45 working days (phase Ii+) and
potentially further extended by agreement between the Secretary of State and the
acquirer (phase Il ++).

In the absence of formal notification of a transaction, the power of the Secretary of State
to call-in an investment for reviewwill usually endure for five years from the date of
investment, but may be shortened to a six month period once the Secretary of State is
made aware of the transaction (e.g. from press coverage). However, there is no time
limit on the exercise of call-in powers where a transaction subject to mandatory
notification requirements is completed without clearance.

A comprehensive penalty framework is envisaged to address any failure to comply with
the new regime—in particular, transactions requiring mandatory notification will be
automatically void if completed without clearance (although retrospective validation may
be requested). Addedto this, both criminal and civil sanctions will apply to non-
compliance with the mandatory and other aspects of regime, including:

i.  financial penalties in the greater amount of (a) up to 5% of the global turnover of
the business in question and (b) £10 million;

ii.  corporate criminal penalties; and

iii.  imprisonment of up to five years and director disqualification for up to 15 years
for specified directors and officers.

The NS&I regime will have a degree of retroactive effect, such that any transaction that
took place after 12 November 2020 may be called-in for national security review.
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In the coming months prior to the NS&I Law coming into effect, a total of eight pieces of
secondary, implementing legislation are required to be passed. These measureswill provide
important details concerning the operation of the NS&I regime, including (among other things) in
respect of the anticipated use of the call-in power, to settle the definitions of the 17 core sectors
and determining the precise manner of notification (mandatory and voluntary) and information
required to be submitted. On this later point, BEIS is known to be consulting with practitioners
and companies in respect of the ISU’'s proposed notification and case management systems.

The ISU is, nonetheless, already operational and available to respond to querieson a
preliminary (although non-binding) basis until it is fully empowered. This may be helpful to those
currently planning or undertaking transactions, and we have found the ISU to be responsive to
the queries we have raised on behalf of clients to date.

Technology Investment—ARIA and the UK Infrastructure Bank

Considering the UK’s investment landscape broadly, the focus of the UK Government on the
availability of investment is increasingly apparent and it appears positioned to respond to
concerns from innovators that domestic funding has become too difficult to access at key
development milestones. While the NS&I Law includes provisions allowing for targeted funding
to be made available to companies (and others) directly impacted by an order made under the
legislation, both ARIA and the UK Infrastructure Bank represent a significant development in the
willingness of the UK Government to invest—at arm’s length and through independent agencies
of Government—in emerging technology, including at the earliest stages.

ARIA, in particular, is modelled on the successful US DARPA programme, and represents a
fund of £800 million available for investment in “high-risk research that offers the chance of high
rewards” potentially “supporting ground-breaking discoveries.” ARIA, working as complement to
the existing body for UK Research and Innovation, is aimed to position and maintain the UK as
aworld class base for scientific research and innovation.

The UK Infrastructure Bank will have a broad remit to facilitate both public and private sector
activities across primary areas of UK infrastructure, including water, waste, clean energy,
transport and digital networks. With a planned total £22 billion ultimately to be made available to
provide funding (as equity or debt capital, or by way of guarantees), the UK Infrastructure Bank
is aimed especially towards infrastructure projects that support the key ambitions of the UK
Government in tackling climate change and promoting the levelling -up of infrastructure across
all the regions of the UK.

Covington has significant experience in advising on foreign investment regimes like the NS&l

Law, as well as other regulatory risks, in jurisdictions around the world and we look forward to
working with clients to help them navigate the UK’s new investment legal infrastructure .
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If you have any questions concerning the material discussed in this client alert, please contact its
authors:

Gregory Lascelles +44 207067 2142 glascelles@cov.com
James Marshall +44 207067 2280 jmarshall@cov.com
Thomas Reilly +44 20 7067 2357 treilly@cov.com

Kat Kingsbury +44 20 7067 2041 kkingsbury@cov.com

Or the following members of our FDI practice:

Peter Camesasca +32 254952 38 pcamesasca@cov.com
Heather Finstuen +1 202 662 5823 hfinstuen@cov.com
Horst Henschen +49 69 768063 365 hhenschen@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting
with regard to the subjects mentioned herein.

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise
to enable clients to achiewve their goals. This communication is intended to bring relevant developments to
our clients and other interested colleagues. Please send an email to unsubscribe@cov.com if you do not
wish to receive future emails or electronic alerts.
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