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Recently, a divided Securities and Exchange Commission amended its whistleblower rules,
hailing the changes as adding “clarity, efficiency and transparency to its successful
whistleblower program.”’ Although the agency made a large number of changes to the
program, the amendments should not have a significant overall effect on SEC whistleblower
activity, which we expect to continue at a high level.
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The SEC’s whistleblower program, created nearly ten years ago as mandated by the Dodd-
Frank Act, transformed the agency’s enforcement program. Since its first whistleblower
award in 2012, the SEC has awarded over $527 million to 100 individuals, who collectively
provided information leading to over 80 enforcement actions obtaining more than $2.5 billion
in financial remedies.® The awards, which have ranged from $50,000* to a staggering sum of
nearly $50 million,® have provided powerful incentives to individuals with information
concerning potential securities-law violations to share it with the SEC.
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The most controversial element of the rule amendments was the Commission’s decision not
to adopt its own 2018 proposal to create a formal mechanism to allow it to reduce the largest
whistleblower awards (above $30 million) if it determined that a particular dollar amount
would not be necessary to advance the goals of the whistleblower program.® As we
discussed in a prior alert, a large number of commenters had criticized this proposal, arguing
that it would impose an arbitrary cap on awards and disincentivize whistleblowers who may
have information on massive frauds.' Although the SEC scrapped its proposal, it
announced that it had determined that the proposal was “not necessary” after all, because
the agency already had discretion to reduce an award based solely on its dollar amount."
Two dissenting Commissioners expressed strong reservations concerning whether the
Commission has such discretion.'? Nonetheless, unless and until a court overturns the
SEC’s position on this point, we do not expect to see a change in the size or frequency of
the largest whistleblower awards.
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On the other hand, the amendments may modestly increase the size of awards at the lower
end of the range, under $5 million, which have comprised three-quarters of the number of
awards given to date.'” The Commission created a new presumption that whistleblowers
who meet the criteria for awards in that range will receive the statutory maximum of 30
percent of the monetary sanctions awarded in the relevant enforcement action.'® The
presumption is subject to exceptions when the Commission determines that a claimant
provided only limited assistance or engaged in certain types of culpable conduct.
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Another expansion of the program is a new rule allowing awards based on deferred
prosecution agreements (DPAs) or non-prosecution agreements (NPAs) entered into by the
U.S. Department of Justice.?® Such DPAs and NPAs can involve very large payments,
sometimes in the hundreds of millions or even above $1 billion. Related SEC whistleblower
awards, which are calculated based on a percentage of the financial penalty, could therefore
be enormous. The new rule also allows awards based on DPAs or NPAs entered into by the
SEC (although such resolutions are rare), and codifies the Commission’s existing practice of
prohibiting an SEC whistleblower award where a separate whistleblower award program
more appropriately applies to the related non-SEC action.?*
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One of the dissenting Commissioners criticized a new requirement that a whistleblower
submit qualifying information in writing in order to qualify for anti-retaliation protection.?” We
doubt that this requirement will significantly diminish protection against retaliation because
most whistleblowers submit information in writing, and now are even more likely to do so
since the agency has made the requirement explicit and has created an online “Tip,
Complaint, or Referral” portal.?®
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The SEC adopted a large number of other amendments to its whistleblower rules, but most
of them involve the SEC's internal processes. For example, a new provision codifies the
Commission’s practice of barring applicants who submit materially false information or abuse
the award application process (such as by submitting three frivolous award applications).?’
These amendments may improve the efficiency of the SEC’s whistleblower program, but
should not affect the magnitude or number of awards.
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In short, nothing in last week’s rule amendments should be expected to diminish the vigor of
the SEC’s whistleblower program. It remains essential that companies continue to ensure
that their culture and processes encourage whistleblowers to address issues internally, and
prevent managers from retaliating against employees who report potential wrongdoing
internally or to the government.
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If you have any questions concerning the material discussed in this client alert, please contact the
following members of our Securities Litigation and Enforcement and White Collar Defense and
Investigations practices:
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Samantha Choe +1 415 591 7096 schoe@cov.com

Arlo Devlin-Brown +1 212 841 1046 adevlin-brown@cov.com
Steven Fagell +1 202 662 5293 sfagell@cov.com
Gerald Hodgkins +1 202 662 5263 ghodgkins@cov.com
Barbara Hoffman +1 212 841 1143 bhoffman@cov.com
Nancy Kestenbaum +1 212 841 1125 nkestenbaum@cov.com
David Kornblau +1 212 841 1084 dkornblau@cov.com
Mythili Raman +1 202 662 5929 mraman@cov.com

Eric Carlson (#7#L/%) +86 21 6036 2503 ecarlson@cov.com
Helen Hwang (%) +86 21 6036 2520 hhwang@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before
acting with regard to the subjects mentioned herein.
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Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory
expertise to enable clients to achieve their goals. This communication is intended to bring relevant
developments to our clients and other interested colleagues. Please send an email to
unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.
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