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China’s Draft Export Control Law
Submitted for Second Review
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China has published a near-final draft of a new Export Control Law that, if enacted as drafted,
would build upon China’s existing export control regulations, which are scattered across multiple
laws, administrative regulations, and implementation rules, with the goal of creating a unified
export control system to promote China’s commitment to nonproliferation and national security
interests. Notably, the new draft retains the key features of the earlier drafts and would make
the Export Control Law apply extraterritorially.
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The first and second drafts of the PRC Export Control Law (“Draft Law”; see our summaries
here and here) were published for public comment in June 2017 and December 2019. After
revisions to the drafts, on June 28, 2020, a new draft of the Export Control Law was submitted
to the Standing Committee of the National People's Congress for a second review (“Second
Review Draft”). Compared to the draft published in December 2019, the Second Review Draft
makes the following changes of note: (1) makes the Export Control Law apply extraterritorially,
(2) removes a requirement for exporters to implement an internal audit system, (3) seems to
consolidate the lists of controlled items into a single list, (4) removes the time limit for reviewing
and approving licenses, (5) adds regulations on the handling of an expired temporary control,
(6) enhances review of end-users and end-uses, and (7) further clarifies Customs’ authority over
export controls. A side-by-side comparison of the December 2019 draft with the June 2020
Second Review draft is available here.
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https://www.cov.com/-/media/files/corporate/publications/2017/07/china_releases_draft_export_control_law_for_public_comment.pdf
http://www.cov.com/-/media/files/corporate/publications/2020/01/china_releases_second_draft_of_export_control_law_for_public_comment.pdf
https://www.cov.com/-/media/files/corporate/publications/file_repository/prc_export_control_law_comparison_dec_2019_to_jun_2020_ch_en.pdf
https://www.cov.com/-/media/files/corporate/publications/2017/07/china_releases_draft_export_control_law_for_public_comment.pdf
http://www.cov.com/-/media/files/corporate/publications/2020/01/china_releases_second_draft_of_export_control_law_for_public_comment.pdf
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Key Changes from the December 2019 Draft
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Extraterritorial Application. The Second Review Draft makes the Export Control Law apply
extraterritorially. According to Article 44 of the Second Review Draft, organizations and
individuals outside of China who, in violation of the export control regulations of the Export
Control Law, obstruct the fulfilment of international obligations such as non-proliferation and
damage China’s national security and interests, shall be held legally accountable. The draft
does not provide further detail, although some commentators have linked the new provision to
the extraterritorial reach of the export regimes of other countries, such as the United States.
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Internal Audit System. Earlier drafts had required exporters (“export operators”) to implement
an “internal audit system for export control compliance.” The Second Review Draft appears to
remove the explicit requirement for each exporter to implement such a system, instead giving
exporters whose systems “work well” the possibility of a general license for certain controlled
items.
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Control List(s). Earlier drafts referenced separate lists for dual-use items, military items, and
nuclear items. The Second Review Draft removes the references to separate lists, suggesting
that controlled items may be consolidated into a single list.
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Time Limits for Reviewing License Applications. Earlier drafts gave the agency 45 business
days to review and approve/deny a license application, with the option for an extension of 15
business days under “special circumstances.” The Second Review Draft removes that clause
completely. (Implementing regulations, which are typically issued after a law is enacted, may
address deadlines.)
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https://www.cov.com/-/media/files/corporate/publications/file_repository/prc_export_control_law_comparison_dec_2019_to_jun_2020_ch_en.pdf

Oversight over End-Users and End-Uses. Earlier drafts of the law imposed upon the national
export controls management department an obligation to establish a risk management system
for end-users and end-uses. Article 17 of the Second Review Draft further requires regulators
to “inspect [and] enhance the management of end-users and end-uses.”
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Temporary Controls. Previous drafts allowed the national export controls management
department to impose a temporary control upon unlisted items for a period of no more than two
years, but the previous drafts failed to specify what occurred after two years. Article 9 of the
Second Review Draft provides that an evaluation is promptly conducted before the expiration of
a temporary control, and based on the results of that evaluation, a decision is be made to cancel
the temporary control, extend the temporary control, or add the items under temporary control to
the export control list.

Wy BB A1) o 2 T FR) 5 5 S0V R 58 R I A A T 10 A 1355 7 LA A1) A2 00 St A 2o 9 2 ) i
B, AEOR Ul YA 0 SR (AR BT i R R B L 2R R W P ) I T PR e 96 I 24 B e s
ATVRAL, R Al 25 AR D RO IR I A5 s SR I 1) B i A d I 0 TN 10 3 7
Lo

Customs’ Export Control Powers. According to Article 19 of the Second Review Draft, if a
shipper fails to submit to Customs for inspection the export controls license, and Customs has
evidence showing that the items to be exported may be subject to export controls, Customs
shall raise questions with the shipper. Customs can request the national export controls
management department to verify, and Customs shall make decisions based on the results of
the verification. During the verification or questioning period, Customs cannot release the items
to be exported.
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Notably, despite a number of comments from business organizations, the Second Review Draft
does not clarify a number of key questions from the earlier drafts. (See our summaries here
and here.)
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Next Steps
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Public comments are due by July 31. Based on past experience, we anticipate that the third
and final review of the law likely will occur at the August 2020 meeting of the Standing
Committee of the National People's Congress. While it is possible that additional changes will
be made in the final version, for most laws, the differences between the Second Review Draft
and the final version are typically minor.
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If you have questions concerning the material discussed in this alert, please contact any of the
following Covington attorneys based in China:
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Eric Carlson (F3L5&) +86 21 6036 2503 ecarlson@cov.com
Min He (a0 +86 10 5910 0510 mhe@cov.com
Tim Stratford (EERE) +86 10 5910 0508 tstratford @cov.com
Yan Luo (F&) +86 10 5910 0516 yluo@cov.com
Helen Hwang (B¥E®) +86 21 6036 2520 hhwang@cov.com
Huanhuan Zhang (F¥XK¥K) +86 21 6036 2515 hzhang@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard
to the subjects mentioned herein.
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Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable
clients to achieve their goals. This communication is intended to bring relevant developments to our clients and other
interested colleagues. Please send an email to unsubscribe@cov.com if you do not wish to receive future emails or
electronic alerts.
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unsubscribe@cov.com.
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