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Eleventh Circuit Rejects “Fear of
Glyphosate” Claim for Lack of Standing

June 5, 2020

On May 20, 2020, the Eleventh Circuit in Doss v. General Mills, Inc. held that a consumer who
bought a box of Cheerios containing allegedly “ultra-low levels of glyphosate” lacked Article llI
standing to sue General Mills. “Fear of Glyphosate” class actions against food manufacturers of
this type have become increasingly common. While Doss is unpublished, it is the first circuit
court opinion to decide such a case and should prove helpful authority for defendants facing
similar cases.

Glyphosate is the most widely-used herbicide in the U.S. The EPA has established tolerances
for glyphosate on a wide range of crops, including corn, soybean, oil seeds, grains, and some
fruits and vegetables. For years, the plaintiffs’ bar has targeted manufacturers whose food
products contain trace amounts of glyphosate, taking one of two approaches. Ifthe label said
“All Natural,” plaintiffs’ theory was that even trace amounts of glyphosate rendered the term
“natural” deceptive. If the label didn’t say “Natural,” plaintiffs would sue on an omission theory,
alleging that the manufacturer should have disclosed that the product contains glyphosate —
notwithstanding that, in one notable case, it was observed an individual would have to consume
544 boxes of cereal a day to exceed what the EPA considers safe.

Doss was an omission case. Plaintiff alleged that she and the putative class suffered Article llI
injury because, had they known the Cheerios contained trace amounts of glyphosate, they
never would have bought the cereal. General Mills moved to dismiss on several grounds, but
the district court granted the motion solely on the basis of Article Il standing.

The Eleventh Circuit affirmed. Plaintiff was alleging purely an economic injury, so she must
plead that she was deprived of the benefit of her bargain. Plaintiff alleged that she was misled
by General Mills’ “health-related statements” on the box—such as Cheerios’ being “packed with
nutrients” and “wholesome”—that are allegedly irreconcilable with the presence of glyphosate.
The Court observed that plaintiff was “advancing a theory that the presence of glyphosate
renders Cheerios unsafe to eat,” but she never actually alleged that “glyphosate is wholly
unsafe to consume, rendering the Cheerios she purchased valueless.” Thatwas the problem.
Merely alleging that Cheerios “may be harmful to human health” is not the same as alleging that
the cereal contained levels of glyphosate that were “so harmful the Cheerios are ‘presumptively
unsafe’ and therefore worthless.” The Eleventh Circuit held that Doss had alleged merely a
“conjectural or hypothetical” injury, which flunks the test of standing under Spokeo, Inc. v.
Robins, 578 U.S. __ ,136 S. Ct. 1540, 1548 (2016).
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Doss could prove helpful to other food manufacturers facing Fear -of-Glyphosate claims. Doss
could also be of value in defending claims that a manufacturer failed to disclose GMOs, a
similar kind of “omission” claim that has been on the rise these past several years.

If you have any questions concerning the material discussed in this client alert, please contact
the following members of our firm:

Miriam Guggenheim +1 202 662 5235 mguggenheim@cov.com
Cortlin Lannin +1 415591 7078 clannin@cov.com
Ashley Simonsen +1424 332 4782 asimonsen@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting
with regard to the subjects mentioned herein.

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise
to enable clients to achieve their goals. This communication is intended to bring relevant developments to
our clients and other interested colleagues. Please send an email to unsubscribe@cov.com if you do not
wish to receive future emails or electronic alerts.
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