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Former Alstom Executive Granted
Post-Trial Acquittal of FCPA Charges
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The following alert is a summary of the district court’s acquittal of UK citizen Lawrence
Hoskins, a former senior vice president at the French power and transportation company
Alstom S.A. (“Alstom”), on FCPA bribery and conspiracy charges. Alstom pleaded guiltyin
2014 to two counts of violating the FCPA in connection with a worldwide bribery scheme that
encompassed Hoskins’s alleged actions. In connection with the guilty plea, Alstom paid a
$772 million criminal penalty.
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Following a two-week trial, on November 8, 2019, Hoskins was convicted of six counts of
violating the FCPA, three counts of money laundering, and two counts of conspiracy for his
role in a scheme to bribe Indonesian government officials in exchange for helping Alstom
and its partner, Marubeni Corporation, secure a $118 million contract to provide power-
related services in Indonesia. Thejury deliberated for one day before returning a guilty
verdict on all counts save one money laundering count.
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On February 26, 2020, the District Court for the District of Connecticut granted Hoskins’s
motion for acquittal as to the FCPA counts but denied the motion as to the money laundering
counts.
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Background

"

Hoskins was alleged to have engaged in a scheme to pay bribes to Indonesian government
officials in order to secure an $118 million contract (known as the Tarahan Project) for
Alstom’s U.S. subsidiary, Alstom Power Incorporated (“API"), to provide power-related
services in Indonesia. As covered in our previous alert, Hoskins initially challenged the
indictment by arguing he was not subject to jurisdiction under the FCPA because he did not
fall within one of the statute’s explicit categories of covered persons— for example, as an
employee of a U.S. domestic concern or issuer. DOJ maintained that Hoskins nevertheless
could be prosecuted as an accomplice or co-conspirator of a covered person. In its August
2018 opinion, the Second Circuit rejected the argumentthat a person can be “guilty as an
accomplice or a co-conspirator for an FCPA crime that he or she is incapable of committing
as a principal,” but left open the possibility that Hoskins could be held liable “as an agent of a
domestic concern” — a theory of liability expressly provided for in the statute.
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Accordingly, the government proceeded to trial seeking to prove that Hoskins was liable for
FCPA offenses as an agent of API, a U.S. company. Evidence at trial showed that a
consortium of Alstom entities, including API, hired a consultant whose primary purpose was
to pay bribes to Indonesian government officials with influence over the awarding of the
Tarahan Project contract. The evidence also demonstrated that a second consultantwas
hired because Hoskins and others determined that the original consultant had not been
effective in bribing key officials. Witnesses testified that Hoskins had beenresponsible for
hiring the two consultants and, along with others, pressured API to front-load payments to
the second consultant to facilitate and expedite the bribe payments.
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District Court’s Analysis

In its judgment of acquittal, the district court held that the government had failed to prove that
Hoskins was an agent of API. Specifically, the court concluded thatthere was insufficient
evidence of API's control over Hoskins’s actions — an essential element of an agency
relationship. Although it stated that the government had presented sufficient evidence to
establish that API generally controlled the hiring of consultants for the Tarahan project, and
that Hoskins followed API's directions related to this task, the court found the evidence
lacking with respect to API's control over Hoskins’s actions. The courtemphasized that a
principal’s right of control over an agent, as opposed to control over a project, “is what
distinguishes an agency relationship from a mere contractual one.”
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The court also focused on the absence of the “indicia of control” typically presentin an
agency relationship. The court relied on witness testimony demonstrating that no one at API
could “fire, reassign, demote, or impact the compensation of” Hoskins, nor did they have the
power to “terminate Mr. Hoskins’s authority to participate in the hiring of consultants for the
Tarahan Project, to assess Mr. Hoskins’s performance, or to othemwise exert control over his
actions.” Because no reasonable jury could find that Hoskins was an agent of API, the court
held that the evidence introduced at trial could not support his convictions on the FCPA
counts.
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Observations

Wi

Increased Investigation of Agency Relationships
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Following Hoskins, the government can be expected to focus heavily on developing facts to
prove potential agency relationships. This could result in burdensome requests from the
government seeking extensive HR and corporate governance documents. On the other
hand, companies and individuals engaging in settlement or plea discussions can point to
corporate reporting hierarchies and approval processes analogous to those presented in
Hoskins to show a lack of control by the covered person over the purported agent.
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In light of Hoskins’s surprise acquittal, DOJ may finally reign in its aggressive stance on
agency theories of liability under the FCPA. Indeed, even before Hoskins’s acquittal,
Assistant Attorney General Brian Benczkowski announced that “the Department is not
looking to stretch the bounds of agency principles beyond recognition.”
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One area where Hoskins has the potential to make a lasting and significant impact is on
cases involving foreign, non-controlled joint ventures of issuers and domestic concerns, and
foreign joint-venture partners. In such cases, DOJmay struggle post-Hoskins to prove that
an agency relationship existed with a covered person due to the absence of control over the
foreign joint venture or joint-venture partner — a critical factor in any agency inquiry.

BRI — A7 A T REXH JAME IR AT NS BN B S A e B 98 Al DL K A5 B¢
PRI R AP E R AR RIS (EIERZ M, Akl fe 25 e & RRiEm: it
R Z Xt A B AL S BAK R, B ARG R (AEAR QR A & A O
W .

Consider the Snamprogetti and JGC settlements from several years ago. These cases
involved a joint venture alleged to have hired non-U.S. agents to bribe Nigerian officials in
order to win a multi-billion dollar series of contracts. Both companies entered deferred
prosecution agreements premised on the theory that they aided and abetted the FCPA
violations of a U.S.-based joint-venture partner subject to jurisdiction as a domestic
concern. Neither company was an issuer or a domestic concern itself, and the settlement
agreements did not contain any allegations that company employees took acts in
furtherance of the bribery scheme while in U.S. territory. It will be difficult for DOJ to pursue
similar cases after Hoskins if it cannot point to evidence of an agency relationship.
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Other Statutory Tools to Combat Corruption
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DOJ of course has other statutory tools to combat foreign corruption, including the anti-
money laundering laws. DOJrecently has leveraged the anti-money laundering statutes to
bring charges against over a dozen individuals in relation to the bribery of officials of
PetroEcuador, Ecuador’s state-owned energy company. Nothing in the Hoskins decision,
which upheld his conviction on the money laundering counts, is likely to dissuade such
prosecutions.
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Charges Against Additional Conspirators
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On February 18, 2020, the district court unsealed charges against three other alleged
conspirators in the Alstom bribery scheme. Two of those defendants are alleged to have
acted as agents of API, a domestic concern under the FCPA. The government may struggle
to articulate factual support for these defendants’ agency relationships with APl under the
parameters set by the district court in its recent judgment.
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Circuit Split
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The Hoskins case is not likely to be the end of litigation on theories of agency or even
accomplice liability under the FCPA. Inits 2019 opinion in United States v. Firtash, the
District Court for the Northern District of lllinois determined that Seventh Circuit precedent on
conspiratorial and accomplice liability clashed with the Second Circuit’s reasoning in Hoskins
and therefore declined to dismiss FCPA charges against foreign nationals allegedly to have
engaged in corrupt conduct outside of the United states, even though the indictment did not
charge that they acted as agents of covered persons. Extradition proceedings against
Firtash and his co-defendant are pending.
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If you have any questions concerning the material discussed in this article, please contact

the following attorneys:
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Eric Carlson (F4L /%) +86 21 6036 2503
Helen Hwang (¥ E¥%) +86 21 6036 2520
Min He (f[&50 +86 1059100510
Ping An (‘ZF) +86 21 6036 2512
Huanhuan Zhang (5KXRRK) +86 21 6036 2515
Audrey Zhi (3ZHT) +86 21 6036 2609
ShuaiKong (LU +86 21 6036 2521

ecarlson@cov.com

hhwang@cov.com

mhe@cov.com

pan @cov.com

hzhang@cov.com

azhi@cov.com

skong@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before

acting with regard to the subjects mentioned herein.
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Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory
expertise to enable clients to achieve their goals. This communication is intended to bring relevant

developments to our clients and other interested colleagues. Please send an email to
unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.
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