
P
r

a
t

t
’s

 G
O

V
E

R
N

M
E

N
T

 C
O

N
T

R
A

C
T

IN
G

 L
A

W
R

E
P

O
RT


F

e
b

r
u

ar


y
 2

0
2

0
vol




. 6
 •

no


. 2

Government
Contracting

Law
Report

February 2020 

vol. 6 • no. 2

An A.S. Pratt Publication

pratt     ’ s

Editor’s NotE: suspENsioN aNd 
dEbarmENt
Victoria prussen Spears

ExamiNiNg aNd dispElliNg CommoN 
misCoNCEptioNs about suspENsioN 
aNd dEbarmENt
Dominique L. Casimir

sba to sharpEN suspENsioN aNd 
dEbarmENt proCEdurEs 
Frederic M. Levy, Michael Wagner, and 
Carl Wiersum

govErNmENt CoNtraCtors arE 
subjECt to NEw CouNtErfEit 
parts rEportiNg rEquirEmENts
Mary Beth Bosco and eric S. Crusius

bid protEsts aNd bridgE 
CoNtraCts: whEN is thE solE 
sourCE bridgE CoNtraCt justifiEd 
by urgENt aNd CompElliNg NEEd? 
Jonathan A. DeMella

fEiNwaChs holds fCa rElator’s 
Emails to CouNsEl, EvEN though oN 
EmployEr’s sErvEr, protECtEd as 
work produCt 
pablo J. Davis

ibm wiNs dismissal of fCa qui tam 
suit allEgiNg it usEd fakEd audit 
to prEssurE thE irs to rENEw 
softwarE liCENsE
pablo J. Davis

iN thE Courts 
Steven A. Meyerowitz



PRATT’S GOVERNMENT

CONTRACTING LAW

REPORT

VOLUME 6 NUMBER 2 February 2020

Editor’s Note: Suspension and Debarment
Victoria Prussen Spears 43

Examining and Dispelling Common Misconceptions About
Suspension and Debarment
Dominique L. Casimir 45

SBA to Sharpen Suspension and Debarment Procedures
Frederic M. Levy, Michael Wagner, and Carl Wiersum 51

Government Contractors Are Subject to New Counterfeit
Parts Reporting Requirements
Mary Beth Bosco and Eric S. Crusius 54

Bid Protests and Bridge Contracts: When Is the Sole Source Bridge
Contract Justified by Urgent and Compelling Need?
Jonathan A. DeMella 57

Feinwachs Holds FCA Relator’s Emails to Counsel, Even
Though on Employer’s Server, Protected as Work Product
Pablo J. Davis 62

IBM Wins Dismissal of FCA Qui Tam Suit Alleging It Used
Faked Audit to Pressure the IRS to Renew Software License
Pablo J. Davis 66

In the Courts
Steven A. Meyerowitz 70



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Heidi A. Litman at ........................................................................................ 516-771-2169

Email: ..................................................................................... heidi.a.litman@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number:

ISBN: 978-1-6328-2705-0 (print)

ISSN: 2688-7290

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt).
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2020 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2015

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2020-Pub.4938)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF

STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR

VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

MARY BETH BOSCO

Partner, Holland & Knight LLP

DARWIN A. HINDMAN III

Shareholder, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

J. ANDREW HOWARD

Partner, Alston & Bird LLP

KYLE R. JEFCOAT

Counsel, Latham & Watkins LLP

JOHN E. JENSEN

Partner, Pillsbury Winthrop Shaw Pittman LLP

DISMAS LOCARIA

Partner, Venable LLP

MARCIA G. MADSEN

Partner, Mayer Brown LLP

KEVIN P. MULLEN

Partner, Morrison & Foerster LLP

VINCENT J. NAPOLEON

Partner, Nixon Peabody LLP

STUART W. TURNER

Counsel, Arnold & Porter

ERIC WHYTSELL

Partner, Stinson Leonard Street LLP

WALTER A.I. WILSON

Senior Partner, Polsinelli PC

iii



PRATT’S GOVERNMENT CONTRACTING LAW REPORT is published twelve times a

year by Matthew Bender & Company, Inc. Copyright 2020 Reed Elsevier Properties SA.,

used under license by Matthew Bender & Company, Inc. All rights reserved. No part of this

journal may be reproduced in any form—by microfilm, xerography, or otherwise—or

incorporated into any information retrieval system without the written permission of the

copyright owner. For permission to photocopy or use material electronically from Pratt’s

Government Contracting Law Report, please access www.copyright.com or contact the

Copyright Clearance Center, Inc. (CCC), 222 Rosewood Drive, Danvers, MA 01923,

978-750-8400. CCC is a not-for-profit organization that provides licenses and registration for

a variety of users. For subscription information and customer service, call 1-800-833-9844.

Direct any editorial inquiries and send any material for publication to Steven A. Meyerowitz,

Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,

Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com,

646.539.8300. Material for publication is welcomed—articles, decisions, or other items of

interest to government contractors, attorneys and law firms, in-house counsel, government

lawyers, and senior business executives. This publication is designed to be accurate and

authoritative, but neither the publisher nor the authors are rendering legal, accounting, or

other professional services in this publication. If legal or other expert advice is desired, retain

the services of an appropriate professional. The articles and columns reflect only the present

considerations and views of the authors and do not necessarily reflect those of the firms or

organizations with which they are affiliated, any of the former or present clients of the authors

or their firms or organizations, or the editors or publisher. POSTMASTER: Send address

changes to Pratt’s Government Contracting Law Report, LexisNexis Matthew Bender, 630

Central Avenue, New Providence, NJ 07974.

iv



SBA to Sharpen Suspension and Debarment
Procedures

By Frederic M. Levy, Michael Wagner, and Carl Wiersum*

Contractors should ready themselves for an uptick in suspension and
debarment activity due to changes coming to the Small Business Admin-
istration practices. The authors of this article explain the changes.

Changes are coming to the suspension and debarment practices of the Small
Business Administration (“SBA”), and contractors should ready themselves for
an uptick in suspension and debarment activity as a result. That is the takeaway
from a new audit report1 released by the SBA’s Office of the Inspector General
(“OIG”) criticizing aspects of the agency’s suspension and debarment practices.
Although the SBA’s suspending and debarring officials (“SDOs”) for Financial
Assistance Programs (“FAP”) and All Other Programs (“AOP”)2 disputed
certain OIG findings about existing practices, the agency was largely receptive
to the OIG’s recommendations. As a result, it appears that the SBA soon will
be adopting a series of changes aimed at formalizing its suspension and
debarment policies, expediting its processing of debarment referrals, and
devoting additional resources to suspension and debarment actions—all of
which is likely to drive an increase in exclusion actions.

OIG AUDIT FINDINGS

The OIG launched its audit in November 2018 with the goal of “determin-
[ing] whether SBA had sufficient controls in place to prevent suspended or
debarred entities from receiving federal contracts through SBA’s preference
contracting programs and small business loans.” The final report contained
several findings critical of the operation and effectiveness of the SBA’s
suspension and debarment program.

• The OIG found that the SBA approved $6.7 million in loans to entities
without reviewing the System for Award Management (“SAM”) to

* Frederic M. Levy (flevy@cov.com), a partner at Covington & Burling LLP and co-chair of
the Government Contracts Practice Group, is a suspension and debarment lawyer, focusing his
practice on the resolution of complex compliance and ethics issues. Michael Wagner (mwagner@cov.com)
is a partner at the firm helping government contractors navigate high-stakes enforcement matters
and complex regulatory regimes. Carl Wiersum is an associate at the firm.

1 https://www.sba.gov/sites/default/files/oig/SBA-OIG-Report-19-18.pdf.
2 The SBA designates two SDOs to process suspension and debarment referrals: one for

Financial Assistance Programs, located within the Office of Capital Access, and one for All Other
Programs, located within the Office of General Counsel.
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confirm the eligibility of loan applicants, including approving a $2.9
million loan to an entity that was listed as an excluded party on SAM.
Of the 14 loan files the OIG reviewed, 11 did not have documentation
supporting pre-approval SAM review by the lending partners.

• The OIG identified 15 cases referred for suspension or debarment that
had remained open and pending for an average of 620 days each,
during which time three of these contractors received an addition $80.3
million in federal awards. The OIG asserted that the “delayed action”
of the SDOs “exposed the federal government to potential harm” and
“resulted in $80.3 million in contracts to entities who demonstrated
causes for debarment.”

• The OIG identified four cases in which the SDOs declined to impose
suspension or debarment in response to a referral arising from a civil
judgment and did not document the basis for the declination. The OIG
urged the SDOs to document any declinations under such circum-
stances to “demonstrate consistent application of procedures in their
decisions.”

OIG RECOMMENDATIONS AND SBA RESPONSE

Based on its findings, the OIG issued a number of recommendations to the
SBA, including updating internal procedures addressing suspension and
debarment, allocating more resources to suspension and debarment activities,
and even rescinding contracts awarded without adequate vetting for eligibility
issues.

The SBA took issue with certain of the OIG’s findings—most notably, the
suggestion that its “delayed action” on debarment referrals resulted in $80.3
million in contract awards to three non-responsible contractors. (On this point,
the agency clarified that it had fully reviewed the referrals concerning the three
contractors in question and had elected to forego debarment after determining
them to be presently responsible.) But despite some areas of disagreement, the
agency has committed to adopting many of the OIG’s recommended enhance-
ments to its existing suspension and debarment practices, including:

• Updating the SBA’s standard operating procedures (“SOPs”) to ex-
pressly require lending partners to review SAM listings prior to loan
approval;

• Finalizing internal suspension and debarment policies and revising
SOPs to require the timely processing of referrals;

• Dedicating additional staff and resources to help monitor and process
suspension and debarment actions;
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• Developing and deploying a new tracking system for suspension and
debarment actions; and

• Revising the SOPs to require that SDOs document (and retain
documentation for) declination decisions.

KEY TAKEAWAYS

The SBA has long had an active suspension and debarment program. Indeed,
in the latest year for which statistics are available, the SBA instituted more than
70 exclusions and negotiated an additional six administrative agreements. Yet
the OIG’s audit report and the agency’s response likely presage a further
emphasis within the SBA on the vigorous pursuit of suspension and debarment.
In this respect, the SBA is not alone: the Department of Labor has instituted
its own suspension and debarment pilot program aimed at promoting and
expediting its suspension and debarment activity.

While contractors cannot be expected to cheer an increased emphasis on
suspension and debarment remedies, any concerns about additional scrutiny
may be leavened by the promise of increased uniformity, efficiency, and
transparency in suspension and debarment actions. For example, dedicating
additional resources to support the timely processing of referrals may well
combat any trend of suspension and debarment actions (which are supposed to
be based on present responsibility) premised upon stale conduct. Moreover, by
committing to formalize suspension and debarment procedures in its SOPs and
document instances of declinations, the SBA is poised to bring a measure of
regularity and predictability to a highly discretionary process.

However, other aspects of the OIG’s recommendations are less likely to be
warmly received by contractors subject to SBA oversight. Most notably, a new
policy requiring the SDOs to document the basis for any declination could well
have a chilling effect and reduce the likelihood of an SDO declining to impose
debarment—both because of the scrutiny to which those decisions will be
subjected and the increased administrative burden associated with preparing the
documentation.

Ultimately, it remains to be seen precisely how the contemplated changes will
be implemented in practice. What is clear, however, is that the SBA is
committed to making full use of its suspension and debarment authority. In
such an environment, industry players should be reminded that the small
business area is fraught with regulatory peril, and that non-compliance carries
a significant risk of triggering suspension and debarment—especially in light of
what appears to be an increased emphasis on these remedies with the SBA.
Contractors would be wise to review and refresh existing ethics and compliance
programs—both to prevent and detect noncompliance and to better position
themselves in the event they become subject to present responsibility scrutiny.
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