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U.S. Announces New Exclusion Process for
Latest Tariffs on Chinese Imports

Exclusions available for tariffs on approximately $112 billion in
goods; requirements largely mirror most recent exclusion process

October 21, 2019

On October 18, 2019, the U.S. Administration announced the launch of a new product-specific
exclusion request process for tariffs on approximately $112 billion in Chinese imports that were
imposed on September 1, 2019. The exclusion process will close on January 31, 2020, and its
requirements are similar to those applicable to the latest exclusion process for an earlier round
of tariffs.

The new exclusion process applies to one of the several rounds of tariffs affecting imports from
China that the U.S. has imposed under Section 301 of the Trade Act of 1974 since mid-2018.
The Section 301 tariffs are based on the Administration’s determination in March 2018 that
China’s technology transfer and intellectual property (IP) policies are harming U.S. companies.
As explained further below, the current tariffs on Chinese imports have been implemented
through four tariff lists, with the fourth divided into two tranches—the first implemented on
September 1, 2019, and the second slated for December 15, 2019:

List 1: 25 percent tariffs on $34 billion in Chinese imports took effect on July 6, 2018; the
Administration has granted certain product-specific exclusions.

List 2: 25 percent tariffs on $16 billion in Chinese imports took effect on August 23,
2018; the Administration has granted certain product-specific exclusions.

List 3: A 10 percent tariff on $200 billion in Chinese imports was initially imposed on
September 24, 2018, though this rate increased on May 10, 2019, to 25 percent after the
Administration cited “lack of progress” in negotiations and concerns that China had
backtracked from earlier commitments.

List 4: On August 20, 2019, the U.S. Administration published its plans for a fourth set of
tariffs on nearly $300 billion in Chinese imports, dividing the list into two separate
tranches of goods subject to an additional 10 percent tariff—one tranche taking effect on
September 1, 2019, and a second taking effect on December 15, 2019. Major consumer
products such as laptops, cell phones, and video game consoles were included on the
latter delayed tranche. The notice also stated that an exclusion process would be
forthcoming. In late August, the Administration decided to increase the level of both
tranches of List 4 tariffs from 10 to 15 percent, and the first tranche took effect on
September 1 as planned.
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https://ustr.gov/sites/default/files/enforcement/301Investigations/Procedures_for_Requests_to_Exclude_Particular_Products_from_the_August_2019_Action.pdf
https://www.cov.com/-/media/files/corporate/publications/2018/03/ustr_finds_chinas_ip_practices_cause_at_least_50_billion_in_harm.pdf
https://www.cov.com/-/media/files/corporate/publications/2018/07/first-set-of-us-section-301-tariffs-goes-into-effect.pdf
https://www.cov.com/-/media/files/corporate/publications/2018/08/us-releases-final-list-of-tariffs-on-16-billion-in-chinese-imports.pdf
https://www.cov.com/-/media/files/corporate/publications/2018/09/us_releases_final_list_of_tariffs_on_200_billion_in_chinese_imports.pdf
https://www.cov.com/-/media/files/corporate/publications/2019/05/us_prepares_to_boost_tariffs_on_chinese_imports_citing_lack_of_progress_in_trade_talks.pdf
https://ustr.gov/sites/default/files/enforcement/301Investigations/Notice_of_Modification_%28List_4A_and_List_4B%29.pdf
https://ustr.gov/sites/default/files/enforcement/301Investigations/Notice_of_Modification%E2%80%93August_2019.pdf

In late August 2019, the Administration proposed increasing the List 1, 2, and 3 tariffs from 25 to
30 percent but has not implemented this increase. (Our analysis of this proposal is here.) The
increase was originally slated for October 1, 2019, but the U.S. delayed implementation until
October 15 in a gesture of “good will,” citing a request from China and the October 1
commemoration of the 70" Anniversary of the founding of the People’s Republic of China. Then,
with the October 11 announcement of a tentative “phase one” trade agreement with China, the
U.S. suspended the planned increase. (Our analysis of the phase one announcement is here.)

The newly announced exclusion process applies to the first tranche of List 4 tariffs that went into
effect on September 1, 2019, covering approximately $112 billion in Chinese imports. The
process will open on October 31, 2019, and its requirements appear to be similar to those that
governed the last round of exclusions on List 3 tariffs. (See our analysis of the List 3 exclusion
process here.) Specifically:

Use of online portal: Requestors must submit their exclusion requests on an online
portal, located at https://exclusions.ustr.gov.

Support for exclusion: As in prior rounds, requestors must indicate whether the
product in question is available only from China, whether the imposition of duties will
cause severe economic harm to U.S. interests, and whether the product is strategically
important or related to Chinese industrial programs such as “Made in China 2025.”
Parties must also detail any attempts to source the product from suppliers outside of
China.

Detailed product and financial data: Consistent with the List 3 exclusion process,
requestors are required to submit detailed product information along with revenue and
purchase data.

Overlapping antidumping and countervailing duty coverage: For the first time,
requestors must indicate whether the product for which an exclusion is sought is
currently subject to antidumping or countervailing duties.

The public will have a 14-day window to respond to all exclusion requests. The original
requestor then has 7 days to submit a reply in support of the exclusion. An exclusion, if granted,
will be effective retroactive to September 1, 2019 (the effective date of the first tranche of List 4
tariffs), and will expire on September 1, 2020.

Companies with interests in U.S.-China trade relations should move quickly to assess the new
exclusion process and consider whether to submit an exclusion request by January 31, 2020.
Companies should also closely monitor developments in ongoing bilateral trade talks, which
could affect further tariff-related developments.

* * *
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https://ustr.gov/sites/default/files/enforcement/301Investigations/Request_for_Comments_Concerning_Proposed_Modification.pdf
https://www.cov.com/-/media/files/corporate/publications/2019/08/us-to-raise-forthcoming-tariffs-on-300-billion-in-chinese-imports.pdf
https://www.scmp.com/economy/china-economy/article/3026911/china-welcomes-donald-trumps-goodwill-act-postponing-us
https://www.cov.com/-/media/files/corporate/publications/2019/10/tentative_deal_extends_pause_in_us_china_trade_tensions.pdf?_ga=2.209227732.776083229.1571566562-1775142942.1557246785
https://www.piie.com/blogs/trade-and-investment-policy-watch/trumps-fall-2019-china-tariff-plan-five-things-you-need-know
https://www.cov.com/-/media/files/corporate/publications/2019/06/us_announces_product_exclusion_process_for_tariffs_covering_200_billion_in_chinese_imports.pdf

Covington’s diverse trade policy teams in Washington and Beijing, which include former senior
government officials, are uniquely positioned to provide thoughtful strategic advice to clients
seeking to monitor, prepare for, and react to the evolving Section 301 developments. We count
among our ranks:

Chris Adams, former Senior Coordinator for China Affairs at the U.S. Department of
Treasury and Minister Counselor for Trade Affairs at the U.S. Embassy, Beijing;
Marney Cheek, former Associate General Counsel in the Office of the USTR;

Alan Larson, former Under Secretary of State for Economic, Business and Agricultural
Affairs;

Timothy Stratford, former Assistant USTR for China Affairs; and
John Veroneau, former Deputy USTR and former USTR General Counsel

If you have any questions concerning the material discussed in this client alert, please contact the
following members of our International Trade and Public Policy practices:

Contacts in Washington

Christopher Adams +1 202 662 5288 cadams@cov.com
Marney Cheek +1 202 662 5267 mcheek@cov.com
Alan Larson +1 202 662 5756 alarson@cov.com
James McCall Smith +1 202 662 5550 jmsmith@cov.com
John Veroneau +1 202 662 5034 jveroneau@cov.com
Cindy Owens +1 202 662 5862 cowens@cov.com
Shelby Anderson +1 202 662 5262 sanderson@cov.com
Victor Ban +1 202 662 5553 vban@cov.com
Contacts in Beijing

Tim Stratford +86 10 5910 0508 tstratford@cov.com
Yan Luo +86 10 5910 0516 yluo@cov.com
Ashwin Kaja +86 10 5910 0506 akaja@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting
with regard to the subjects mentioned herein.

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise

to enable clients to achieve their goals. This communication is intended to bring relevant developments to
our clients and other interested colleagues. Please send an email to unsubscribe@cov.com if you do not

wish to receive future emails or electronic alerts.
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