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Another Setback To The SFO's Individual Prosecution Efforts 

By Ian Hargreaves and Deirdre Lyons Le Croy (August 30, 2019, 2:15 PM EDT) 

The recent acquittal of three Sarclad Ltd. employees at Southwark Crown Court 
connected to the Serious Fraud Office’s Sarclad deferred prosecution agreement 
(previously referred to only as XYZ Ltd. due to ongoing, related legal proceedings) 
presents another high-profile setback for the SFO. Holding individuals to account is 
proving very difficult. Notwithstanding DPAs also being agreed with ICBC Standard 
Bank PLC, Tesco PLC and Rolls Royce PLC, prosecuting individuals in these matters 
has proved more onerous for the SFO. 
 
Sarclad is a U.K. small-to-medium-sized company that sold steel products globally 
using a network of agents in foreign countries. It signed a DPA with the SFO in July 
2016. In 2000, it was acquired by Heico Companies Ltd, a U.S.-registered 
corporation. Between 2004 and 2012 (i.e. either side of the Bribery Act coming into 
effect), Sarclad allegedly paid bribes systematically through agents to secure 
overseas contracts. Sarclad self-reported these alleged corrupt practices to the SFO 
following an internal investigation arising during the implementation of Sarclad’s 
parent company’s compliance program. 
 
Before agreeing to the DPA, Sarclad was subject to a number of corruption charges. 
These charges were immediately suspended pursuant to the DPA and the company 
was ordered to pay a £6,201,085 disgorgement of gross profits and a £352,000 
financial penalty. In turn, Heico paid £1,953,085 of the disgorgement as repayment 
of a significant proportion of the dividends that it received from Sarclad over the 
indictment period. 
 
Commentators argue that the recent series of acquittals is a result of divergent evidentiary processes, 
i.e. the difference between the thresholds for a corporate to agree to a DPA, versus the higher threshold 
for finding individuals guilty of a criminal offense. In February 2019, in response to the lack of individual 
prosecutions in the Rolls Royce bribery case, Robert Barrington, executive director of Transparency 
International UK, stated: 

                                                                                                                                                                                                                              
It is absurd that yet again a company can admit to bribery and yet neither the bribe payers nor the 
management team that allowed the crime to happen are held responsible. […] A good DPA is one 
that is in the public interest and doesn’t allow companies or individuals to evade justice. […] This 
case is in danger of sending a message to companies that DPAs are a soft option for those engaging 
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in serious corruption and that, at the right price, [they] can buy their way out of punishment giving 
impunity to those who flagrantly broke the law. 

The difference lies in a corporate accepting criminality for the purposes of reaching a DPA, and a jury 
being unable to find an individual guilty “beyond all reasonable doubt." In the Sarclad case, 24 of the 28 
contracts investigated predated the Bribery Act 2010. Had the case gone to trial (rather than Sarclad 
agreeing to a DPA), it would have been interesting to see if the company received significantly reduced 
criminal liability or even a total acquittal in light of the SFO's failure to convict the individuals. 
 
Outside of the DPA arena, however, individuals have been successfully targeted, including convictions 
pursuant to the Euribor and Alstom investigations. This is a reminder that the SFO does possess genuine 
force to prosecute successfully individuals at trial. As ever though, it depends on the facts and the 
evidence available. 
 
So where does this leave companies and their employees? Senior members of a corporation should not 
see these acquittals as a green light to turn a blind eye to criminal acts committed by its representatives. 
Reform for greater individual accountability has been on the agenda for some time now. In the U.S., 
since the 2015 Yates memorandum, the U.S. Department of Justice has explicitly made individual 
accountability a cornerstone of its corporate plea bargaining strategy. 
 
Similarly, in a parliamentary hearing in December 2018, Lisa Osofsky, the director of the SFO, recognized 
the need for the SFO to improve its record of convicting individuals. Noting that employees of small 
companies are easier to target than large multinational corporations due to (1) their simpler corporate 
structures and (2) the easier task of proving beyond reasonable doubt that someone who can be 
described as its “directing mind and will” was involved in committing the offense, she concluded starkly: 
"I can go after Main Street, I just can't go after Wall Street, and that's unfair." 
 
In saying that, Sarclad is not necessarily "Wall Street" and therefore this setback may hurt the SFO. 
Surely, the director will look for legislative change to allow for DPAs to be extended to individuals. 
 
DPAs have been a welcome introduction in dealing with corrupt acts in a pragmatic and effective way. 
We do not believe the SFO should or will “give up” on prosecuting individuals who lie behind these acts. 
An individual’s right to justice and the test of “beyond reasonable doubt” should in no way be 
diminished or tampered with but the SFO and legislature must be prepared to use effectively the 
powers they already have and to be innovative. 
 
Indeed, the SFO has indicated its aspirations to “work” with individuals seeking agreements under the 
Serious Organised Crime and Police Act 2005. There are two main types of SOCPA agreement: a section 
71 agreement, which confers immunity from prosecution in exchange for a suspect’s full cooperation; 
and a section 73 agreement, which requires a suspect to plead guilty to an offense, but enables the 
court, when sentencing, to take into consideration the cooperation provided. Further, the legislature 
should look to create a more effective alignment between corporates and individuals by introducing a 
form of DPA specifically for individuals. 
 
The SFO has recently received “approval in principle” for its new DPA with Serco Geografix Ltd (in 
relation to corruption allegations concerning public contracts). The investigation into individuals 
associated with this conduct remains active. Time will tell as to whether any individuals are successfully 
prosecuted. 
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