D

Y.
L7\ AN\

P STAY AVAN AN 5
; =

=7 B

PRATT’S

REPORT
@ LexisNexis

William R. Isasi




Pratt’s Energy Law Report

VOLUME 19 NUMBER 7 JULY-AUGUST 2019

Editor’s Note: The Summer Reading Issue
Victoria Prussen Spears

Foreign Corrupt Practices Act Enforcement in the Energy Sector
Kimberly A. Parker, Lillian Howard Potter, Keun Young Bae, and Ari D. Evans

New Executive Orders Aim to Reduce Federal and State Permitting Obstacles
for Pipeline and Energy Projects

Cynthia L. Taub, Joshua Runyan, Monique Watson, Jody A. Cummings, and
David H. Coburn

EPA’s E&P New Owner Audit Program: Kind of Interesting—Perhaps; Kind
of Practical—Perhaps Not
Gerald J. Pels and Andrew Davitt

FERC Reaffirms Its Final Rule on Rate Changes Relating to Federal Income
Tax Rates for Natural Gas Pipelines

Mark R. Haskell, Brett A. Snyder, George D. Billinson, Lamiya N. Rahman, and
Jane Thomas

FERC Issues Rehearing Order on Reform of Large Generator
Interconnection Procedures and Agreements

Sean A. Atkins, Kenneth G. Jaffe, Michael N. Kunselman, Andrea Wolfman, and
Michael E. Kellermann

Commission Initiates Broad Inquiries on ROE Determinations and Electric
Transmission Incentives
A. Hunter Hodges, David B. Raskin, Richard L. Roberts, and Marc L. Spitzer

FERC Simplifies Director/Officer Requirements
Mark C. Williams, ]. Daniel Skees, and Heather L. Feingold

Federal Circuit Rules Broad Discretion for Commerce in Country of Origin
of AD/CVD Imports
William R. Isasi

f(ﬁ° LexisNexis’

213

216

221

228

233

239

243

248

251



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please email:

Jacqueline M. MOIIIS b c.veiiiecciiicicciticicicieicieieieteieie et st es (908) 673-1528
Email: oo jacqueline.m.morris@lexisnexis.com
Outside the United States and Canada, please call . ... ........... (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . .. ...................... (800) 833-9844
Outside the United States and Canada, please call ... ............ (518) 487-3385
Fax Number . . . . . . . (800) 828-8341
Customer Service Website . .. ................ hetp://www lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager OF . . .. ..ottt e (800) 223-1940
Outside the United States and Canada, please call . ... ... ... ... (937) 247-0293

ISBN: 978-1-6328-0836-3 (print)
ISBN: 978-1-6328-0837-0 (ebook)
ISSN: 2374-3395 (print)
ISSN: 2374-3409 (online)
Cite this publication as:

[author name], [article title], [vol. no.] PraTT’s ENERGY Law REPORT [page number]
(LexisNexis A.S. Pratt);
Ian Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PrarT’s ENERGY
Law Rerort 4 (LexisNexis A.S. Pratt)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.
Copyright © 2019 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862

www.lexisnexis.com

MATTHEW BENDER

(2019-Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VicTorIiA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SaMUEL B. BOXERMAN
Parmer, Sidley Austin LLP

ANDREW CALDER
Partner, Kirkland ¢ Ellis LLP

M. SeErH GINTHER
Partner, Hirschler Fleischer, PC.

StePHEN J. HUMES
Partner, Holland & Knight LLP

R. Topp JoHNsON
Partner, Jones Day

Barcray NICHOLSON
Partner, Norton Rose Fulbright

BrabpLEY A. WALKER
Counsel, Buchanan Ingersoll & Rooney PC

EraiNe M. WALsH
Partner, Baker Botts L.L.P

SEaN T. WHEELER
Partner, Latham & Watkins LLP

Hydraulic Fracturing Developments
Eric ROTHENBERG
Partner, O’Melveny & Myers LLP

il



Pratt’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Periodicals Postage Paid at Washington, D.C., and at additional mailing offices. Copyright 2019
Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc. No part
of this journal may be reproduced in any form—by microfilm, xerography, or otherwise—or
incorporated into any information retrieval system without the written permission of the
copyright owner. For customer support, please contact LexisNexis Matthew Bender, 1275
Broadway, Albany, NY 12204 or e-mail Customer.Support@lexisnexis.com. Direct any editorial
inquires and send any material for publication to Steven A. Meyerowitz, Editor-in-Chief,
Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R, Floral Park, New
York 11005, smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material for pub-
lication is welcomed—articles, decisions, or other items of interest to lawyers and law firms,
in-house energy counsel, government lawyers, senior business executives, and anyone interested
in energy-related environmental preservation, the laws governing cutting-edge alternative energy
technologies, and legal developments affecting traditional and new energy providers. This
publication is designed to be accurate and authoritative, but neither the publisher nor the authors
are rendering legal, accounting, or other professional services in this publication. If legal or other
expert advice is desired, retain the services of an appropriate professional. The articles and
columns reflect only the present considerations and views of the authors and do not necessarily
reflect those of the firms or organizations with which they are affiliated, any of the former or
present clients of the authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew
Bender, 121 Chanlon Road, North Building, New Providence, NJ 07974.

v



Federal Circuit Rules Broad Discretion for
Commerce in Country of Origin of AD/CVD

Imports

By William R. Isasi®

The U.S. Court of Appeals for the Federal Circuit recently affirmed the
U.S. Department of Commerces determination that solar panels assembled
in China from non-Chinese cells were subject to antidumping and
countervailing duties. The author of this article discusses the decision and
its implications.

The U.S. Court of Appeals for the Federal Circuit recently affirmed the U.S.
Department of Commerce’s (“Commerce”) determination that solar panels
assembled in China from non-Chinese cells were subject to antidumping
(“AD”) and countervailing duties (“CVD”).! In doing so, the Federal Circuit
found that Commerce had discretion to depart from its long-standing practice
of using a substantial transformation test to determine country of origin and
instead the agency may fashion different tests for different AD/CVD orders.
The discretion recognized in this ruling creates greater uncertainty for
importers with respect to the country of origin of imports covered by AD/CVD
orders, making customs compliance more difficult.

BACKGROUND

Customs and Border Protection (“CBP”) determines the country of origin of
imports for purposes of normal customs duties while Commerce may make its
own country of origin determination for purposes of AD/CVD duties.
Historically, both agencies used the same country of origin analysis, referred to
as the “substantial transformation test,” which focuses on, for example, the
manufacturing activities in a country. Commerce’s long-standing position is
that it can reach different country of origin determinations from CBP even
though the agencies are nominally applying the same test. For example,
Commerce could use the substantial transformation test and find that, for
purposes of AD/CVD duties, the country of origin of an import is China, while
CBP could apply the same test and determine for purposes of regular customs
duties it is an import from Taiwan. Needless to say, having to claim multiple

William R. Isasi is special counsel at Covington & Burling LLP representing governments
and companies in various industries on all aspects of antidumping and countervailing duty
proceedings and World Trade Organization litigation. He may be reached at wisasi@cov.com.

Y See Canadian Solar, Inc. v. United States, available at http://www.cafc.uscourts.gov/sites/
default/files/opinions-orders/17-2577.Opinion.3-12-2019.pdf.
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countries of origin for a single import would complicate a U.S. importer’s
customs compliance procedures. However, until recently, importers were at least
able to rely on both agencies” established practice of applying the substantial
transformation test to determine what country of origin to claim.

In the solar panels from China AD and CVD proceedings, Commerce
announced that it would 7ot apply the substantial transformation test to
determine country of origin. Instead it applied a new test, the “country of
assembly test” in which the country of origin for AD/CVD purposes was the
country in which the solar panel was assembled. Commerce developed and
applied this test notwithstanding the fact that in two other AD/CVD orders on
solar cells from China, Commerce determined country of origin based on the
substantial transformation test.

THE FEDERAL CIRCUIT’S DECISION

The Federal Circuit upheld Commerce’s use of the country of assembly test
finding that the agency has broad discretion to develop different country of
origin tests for different AD/CVD orders. Although the Federal Circuit
recognized that Commerce was using different country of origin tests for orders
involving solar products, the court found that Commerce had provided a
reasoned explanation supported by adequate evidence for its departure from the
substantial transformation test and its adoption of the country of assembly test.

The court affirmed Commerce’s principal rationale for departing from its
past practice—that the solar panel orders were intended to address injury to the
domestic industry from solar panels assembled in China from non-Chinese cells
and application of the country of assembly test would allow Commerce to
fashion an order that addresses the very imports found to cause injury.
Commerce found that the substantial transformation test, in contrast, would
allow producers in China to evade the discipline of the various AD/CVD orders
on Chinese solar products simply by producing solar panels from cells not made
in China. The Federal Circuit found that the record evidence substantiated
Commerce’s concern that Chinese producers were evading existing AD/CVD
duties by producing solar panels in China made with non-Chinese cells.

IMPLICATIONS

Long before the Canadian Solar decision, Commerce established the
principle that it may come to a different country of origin determination than
CBP for the same import and, as a result, importers may have to claim different
countries of origin for AD/CVD duties and regular customs duties. However,
this decision goes one step further and puts importers on notice that the
substantial transformation test may not resolve country of origin for AD/CVD
duties because Commerce may fashion different country of origin tests for
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different AD/CVD orders. This makes it more important that importers have
a thorough understanding of the scope determinations Commerce has made
under each AD/CVD order and that importers incorporate those determina-
tions into their customs compliance procedures. Some of the best ways an
importer can stay abreast of scope determinations is to review Commerce’s
Federal Register notices and confirm that they are on the “scope service list” for
any AD/CVD orders that pertain to their imports when possible. Parties that
have participated in an AD/CVD proceeding are eligible to be on the scope
service list for that proceeding and they are directly notified of important scope
determinations.?

2 See generally 19 CER. § 351.225(n) & (0), available at https:/[www.govinfo.gov/content/
pkg/CFR-2005-title19-vol3/xml/CFR-2005-title19-vol3-sec351-225.xml.
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