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Earlier this week, the Office of the U.S. Trade Representative (USTR) announced a process
through which companies can request that their products be excluded from duties imposed on
$200 billion in Chinese imports under Section 301 of the Tariff Act of 1974 (Section 301). Tariffs
on these imports have been in effect since September 2018, and recently increased from 10
percent to 25 percent. The long-awaited announcement of an exclusion process for these “List
3” tariffs comes while the Administration is considering imposing tariffs on another $300 billion in
Chinese imports, in a fourth tranche of tariffs that along with the three prior tranches now
collectively cover almost all products imported from China.
As in earlier exclusion proceedings, parties requesting product exclusions must address
whether the product is available only from China, whether the imposition of duties will cause
severe economic harm to U.S. interests, and whether the product is strategically important or
related to Chinese industrial programs such as “Made in China 2025.” However, the new
exclusion process differs from prior proceedings in other respects. For example, parties must
now submit their requests using a product exclusion form that requests detailed information
about the product and the requesting entity. The new form requires revenue and purchasing
data, as well as a description of any efforts to source the product from non-Chinese suppliers.
The new form also allows parties to quantify how much of their imports are already subject to
duties under the two prior tranches of tariffs collectively covering $50 billion in Chinese imports.
In rolling out its List 3 exclusion process, USTR has also clarified what qualifies as a unique
product for purposes of requesting an exclusion. Specifically, products that are classified under
different 8-digit or 10-digit subheadings of the U.S. Harmonized Tariff Schedule should be
treated as distinct products, while products with “similar” characteristics or attributes within the
same classification can be grouped together into a single product request.
Product exclusion requests must now be submitted through a new electronic portal on USTR’s
website. The electronic portal will open for the submission of exclusion requests on June 30,
2019, and will remain open to new requests through September 30, 2019. As in prior rounds,
interested parties will have 14 days to submit comments opposing or supporting a particular
request. The original requestor then has an opportunity to reply to any comments within the
later of seven days after the close of the response period, or seven days after a response is
posted on USTR’s portal.
USTR will evaluate each request on a “case-by-case basis,” taking into account the rationale
supporting the exclusion, whether the exclusion would undermine the objective of the Section
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301 investigation, and whether the request defines the product with “sufficient precision.” An
exclusion, if granted, will apply for one year after notice of the exclusion is published in the
Federal Register and will have retroactive effect to September 24, 2018 (the date on which
tariffs were first imposed on the $200 billion in Chinese imports, initially at a rate of 10 percent).
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Covington’s diverse trade policy teams in Washington and Beijing, which include former senior
government officials, are uniquely positioned to provide thoughtful strategic advice to clients
seeking to monitor, prepare for, and react to the evolving Section 301 developments. We count
among our ranks:


Chris Adams, former Senior Coordinator for China Affairs at the U.S. Department of
Treasury and Minister Counselor for Trade Affairs at the U.S. Embassy, Beijing;



Marney Cheek, former Associate General Counsel in the Office of the USTR;



Alan Larson, former Under Secretary of State for Economic, Business and Agricultural
Affairs;



Timothy Stratford, former Assistant USTR for China Affairs;



John Veroneau, former Deputy USTR and former USTR General Counsel; and



Gina Vetere, former Senior Policy Advisor to the Deputy USTR and former Director of IP
and Innovation at USTR.
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This information is not intended as legal advice. Readers should seek specific legal advice before acting
with regard to the subjects mentioned herein.
Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise
to enable clients to achieve their goals. This communication is intended to bring relevant developments to
our clients and other interested colleagues. Please send an email to unsubscribe@cov.com if you do not
wish to receive future emails or electronic alerts.

2

