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The panelists will discuss a hypothetical debarment action from beginning to end, offering
perspectives and best practices from a variety of viewpoints, to include those of a suspension
and debarment official, agency counsel, counsel for a corporate respondent, and counsel for an
individual respondent. Among other issues, the panel will explore:

= How to address the due process and fairness concerns of adverse individual and corporate
Respondents;

= The obligation of the SDO to investigate and consider available information reasonably;

= Limitations that may be placed on individual owners/managers accused of wrongdoing as a
condition for a company’s continued eligibility;

= The proper scope of an administrative agreement and independent monitor responsibilities;

= The viability of administrative agreements or alternative resolutions for individual
respondents.
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PART Ill: REVIEW OF RECENT CASE LAW

Suspension and Debarment Update:
The Latest Key Decisions and a Suggested Path Forward

By Frederic Levy, Michael Wagner, and Michelle Willauer?!
(June 2018)

l. Introduction

Suspension and debarment are perhaps the most significant consequences of non-
compliance for government contractors and their employees, and executive agencies continue to
demonstrate no reluctance in utilizing these tools. According to the Interagency Suspension &
Debarment Committee (“ISDC”),2 the pace of suspension and debarment activity across the
Federal Government remained at a near-record high in FY 2016, the most recent year for which
official data is available. Federal agencies initiated a total of 4,249 suspension and debarment-
related actions in FY 2016 alone (718 suspensions, 1,676 debarments, and 1,855 proposed
debarments). While these figures represent a slight decrease from suspension and debarment
activity in FY 2015, the ISDC emphasized that the FY 2016 data still reflects “a significantly
greater number of suspension and debarment actions . . . when compared to FY 2009, when the
ISDC formally commenced data collection.” Indeed, the 4,249 actions initiated in FY 2016 are
more than double the number reported in FY 2009.

Along with the high number of suspension and debarment actions government-wide, an
increasing number of agencies are making regular use of their exclusion authority. Historically,
suspension and debarment activity has been concentrated within the component agencies of the
Department of Defense (“DOD”) and a select few civilian agencies, such as the Environmental
Protection Agency and General Services Administration. But more recently, agencies across the
executive branch have begun to embrace suspension and debarment as a tool to protect the

Y Frederic Levy is a Partner at Covington & Burling LLP and Co-Chair of the Debarment and Suspension
Committee of the ABA’s Public Contract Law Section. Michael Wagner is a senior associate at Covington &

Burling LLP and Vice-Chair of the Debarment and Suspension Committee of the ABA’s Public Contract Law
Section. Mr. Levy and Mr. Wagner are Principal Editors of the recently released ABA Practitioner's Guide to
Suspension and Debarment (4™ ed.) (2018). Michelle Willauer is an associate at Covington & Burling LLP,
specializing in Government Contracts and complex White Collar matters.

2 The ISDC, established by executive order in 1986 and now comprised of representatives from more than
40 Executive Branch agencies and corporations, aims to support, coordinate, and improve suspension and debarment

activities across the Federal Government. Part of the ISDC’s mission is to “ensure consistency among agency
regulations concerning debarment and suspension” activities, though, as discussed below, practices and procedures
can still vary significantly across Federal agencies. Additionally, since the passage of the National Defense
Authorization Act of 2009, the ISDC also has been charged with providing to Congress an annual report on the
status of the Federal suspension and debarment system. An analysis of this report frequently offers insight into
trends and developments in the suspension and debarment area that can prove invaluable to contractors facing the
prospect of a present responsibility review.



government’s interest and induce compliance among contractors and recipients.® For contractors
and recipients, this trend translates to an elevated risk of receiving a notice of suspension or
debarment.

Among recent suspension and debarment trends, arguably the most significant relates not
to how many actions are taken, but rather who is being excluded. One recent analysis of
exclusion actions reported in the System for Award Management corroborated anecdotal
evidence that individuals are most at risk, concluding that 75% of exclusions in FY 2017 applied
to individuals.* Similarly, small businesses are more likely to be excluded than large
contractors. Less than 10% of actions involving companies in FY 2017 were taken against large
entities.

As the trend towards suspending and debarring individuals has grown more pronounced,
questions have arisen regarding how well existing debarment laws and regulations translate to
cases involving individual respondents. While courts have begun to wade into these questions,
suspension and debarment rulings from Federal courts are relatively rare. Given the wide
discretion afforded to agency suspension and debarment officers (“SDQOs”) and the deferential
standard of review under the Administrative Procedure Act (“APA”), many respondents decide
that their efforts are better spent negotiating an administrative agreement than pursuing litigation.
Moreover, individual respondents often lack the financial resources to challenge their proposed
exclusion. Thus, since a string of decisions several decades ago that examined the application of
due process requirements to suspension and debarment,® courts have provided scant guidance on
the application of due process principles to exclusion actions, particularly in the current
environment that focuses heavily on the exclusion of individuals.

In the past year, however, Federal district courts have issued three decisions examining
the procedural requirements of the FAR’s debarment regulations in matters involving
individuals. We examine the three decisions in more detail below.

1. Recent Cases
A. Friedler v. General Services Administration
1. Background

The facts of Friedler v. General Services Administration, 271 F. Supp. 3d 40 (D.D.C.
2017), are complex and date back nearly a decade, but for purposes of understanding the court’s
ruling, they can be succinctly stated. The plaintiff, who founded a successful tech company that

3 Embodying this trend are agencies such as the Department of Health and Human Services (3 actions
reported in 2009; 163 actions reported in 2016), the Department of State (8 actions reported in 2009; 114 actions
reported in 2016), the Department of the Interior (12 actions reported in 2009; 68 actions reported in 2016), and the
Department of Transportation (15 actions reported in 2009; 130 actions reported in 2016).

4 See David Robbins, “Suspension And Debarment: FY 2017 By The Numbers,” Law360 (Nov. 3, 2017).

> See, e.g., Gonzalez v. Freeman, 334 F.2d 570, 578 (D.C. Cir. 1964); Horne Bros., Inc. v. Laird, 463 F.2d
1268 (D.C. Cir. 1972); Old Dominion Dairy v. Sec’y of Defense, 631 F.2d 953 (D.C. Cir. 1980).



provides critical support and services to numerous Federal agencies, had previously been
involved in a business dispute that resulted in him pleading guilty to a single count of accessing a
protected computer without authorization. Following this plea, GSA proposed him for
debarment and, as a condition of not debarring his company, directed plaintiff to relinquish day-
to-day control of his company by executing a Voting Trust Agreement (“VTA”) that limited his
involvement with the company’s operations, subject to certain defined exceptions. GSA and the
respondent then entered into extended negotiations over the terms of an administrative agreement
that would resolve the matter without debarment.

Initially, GSA sought to restrict the respondent’s interactions with the company to an
extent far greater than necessary to preclude his involvement in Federal programs (e.g., by
limiting his ability to receive company financial information even though he was the sole
shareholder and dependent upon the company for his livelihood, or by preventing him from
engaging in activities unrelated to Federal contracting). After months of further negotiations, the
respondent and GSA eventually reached an agreement in principle on an administrative
agreement that would resolve the proposed debarment, and GSA informed the respondent that it
was “poised to sign” the agreement.

But shortly afterwards, and without warning or prior explanation, GSA abruptly reversed
course and debarred the respondent. In the debarment notice, GSA alluded briefly to the
respondent’s plea that had occurred more than a year earlier, but made clear that its change of
heart and ultimate debarment decision was based upon recently learning that the respondent
supposedly had violated the terms of the VTA by communicating with personnel at his company.
GSA devoted the bulk of its notice of debarment to describing two purported VTA violations,
which it repeatedly referred to as “new causes” for debarment.

2. Judicial Challenge

The respondent filed suit in Federal district court challenging the debarment as arbitrary,
capricious, and in violation of the law under the APA. The respondent provided evidence that
the asserted causes for his debarment—supposed violations of the VTA—were unfounded and
contradicted by the administrative record and, in fact, that his actions were expressly permitted
by the VTA. Respondent further argued, as a threshold issue, that GSA violated his
constitutional and regulatory due process rights by debarring him for purported “new causes,” of
which he had no prior notice or opportunity to be heard. The Government, in turn, contended
that GSA could have debarred the respondent based solely on his conviction, and that there was
no “new cause” for debarment but rather just “additional evidence” supporting a longer
debarment period. Among other things, GSA argued that its failure to issue a new notice was
evidence of the fact that the debarment was not based on new cause. The respondent and the
Government cross-moved for summary judgment, and oral argument was held before the court.

3. The Court’s Ruling

In a detailed opinion, the court set aside the debarment, finding that GSA “failed to
provide [the respondent] with the due process that its rules require.” Echoing the respondent’s
due process argument, the court found that GSA had “disregarded the applicable regulations” set
forth at FAR 9.406-3 when it “suddenly reversed course and debarred [the respondent] without



providing any advance notice of the two [new causes].” The court then concluded that “where,
as here, the GSA ignores its own regulations and imposes a debarment that does not adhere to the
procedural due process mandates of FAR 9.406-3, it has acted arbitrarily and capriciously.”®

In reaching this conclusion, the court rejected GSA’s claim that the debarment was not
based on “new cause,” dismissing GSA’s argument as “entirely circular” and asking rhetorically
“how could [the GSA SDQ’s] notice reasonably be interpreted any other way?” The court also
was unmoved by GSA’s argument that the procedural defect concerning the new cause was
harmless error because the SDO would have debarred the respondent based solely upon the
respondent’s guilty plea. The court observed that GSA had been “poised to sign” an
administrative agreement resolving the debarment notwithstanding the plea, which showed “that
GSA would not have debarred Friedler absent the two new causes.”

Finally, the court flatly rejected GSA’s alternative argument that notice of the new causes
was not required because such new causes actually were “mere aggravating factors that justify a
longer debarment period.” The court noted that GSA’s position was “manifestly inconsistent”
with FAR 9.406-4, which requires notice and an opportunity to respond when an agency
proposes to prolong the period of debarment due to factors above and beyond the basis for the
debarment itself: “[The] regulations also make crystal clear that the FAR’s various procedural
mandates—including the notice and hearing requirements described above—apply equally
regardless of whether an initial debarment term is being imposed or the debarring official is
issuing an ‘extended’ term of debarment.” The court declared that GSA’s argument also “defies
logic,” stating, “it makes no sense to conclude that the FAR’s drafters intended for the
regulation’s extensive procedural mandates to apply only with respect to the initial [three year]
limited period of debarment, and that no procedural safeguards whatsoever are required in
connection with the imposition of an extended (and potentially unlimited) debarment period.”

4. Key Takeaways

e Think strategically about building an administrative record. This is critical at both the
administrative and litigation phases of a debarment matter. As the court affirmed in this
case, “a debarring official . . . is required to consider the entire record on review when
she makes the debarment decision.” Thus, a well-developed administrative record will
work in the respondent’s favor when contesting a debarment at the agency level, because
the SDO must consider all of the information in the record when making a debarment
determination. Second, although many debarment matters are resolved without resorting
to litigation, a well-developed administrative record is critical in the event that a matter
does proceed to litigation. In an APA case, a district court’s review is confined
exclusively to that which appears in the administrative record. Strategically building an
administrative record will give a respondent more material to work with when litigating a
debarment challenge; conversely, the failure to build a robust record may hamstring

& Although the court did not have to reach the merits of whether the asserted new causes were actually
supported by the record, it characterized as “entirely plausible” the respondent’s argument that “the lack of notice
mattered . . . because, had he been given the chance, he would have demonstrated why GSA’s conclusions were
factually and legally deficient.”



efforts to pursue a judicial challenge because the respondent likely will not be able to rely
upon material outside of the administrative record.

e Don’t overlook the significance of procedural requirements. Given both the economic
impact of a debarment and the associated reputational harm, it may be tempting to focus
exclusively on rebutting the substance of the asserted causes for a debarment action. As
this case shows, however, it can be just as fruitful for a respondent to closely analyze
whether the agency has complied with applicable procedural requirements. The
respondent in this case had a strong argument—supported by substantial evidence—that
the asserted cause for his debarment was unfounded. But as is often the case, the
procedural argument, which highlighted an objective defect in GSA’s process, rendered
an analysis of the substance unnecessary.

e Persistence may be required—and rewarded. This case also is reminder that while
quick victories are possible when challenging a suspension or debarment, in many cases
greater persistence is required to fully resolve an exclusion, especially where an agency is
particularly invested in a given outcome. Remarkably, not even the court’s emphatic
reversal of GSA’s illegal debarment resulted in the termination of the exclusion. Instead,
GSA took the position that while the debarment had been overturned, the underlying
proposed debarment remained in place, therefore preserving the exclusion. There is no
basis in fact or law for this position, and GSA ultimately relented and terminated the
proposed debarment as well. Thus, while justice ultimately was served, it required
dogged persistence by the contractor even beyond formal litigation.

B. International Exports, Inc. v. Mattis
1. Background

International Exports, Inc. et al. v. Mattis, 265 F. Supp. 3d 35 (D.D.C. 2017), has its
roots in False Claims Act allegations brought against a contractor alleging fraud connected to
exports of food to United States troops in the Middle East. Samir Itani (“Samir”), the individual
owner of S & S Itani, a government contractor, pled guilty and was sentenced to a twenty-four
month term of imprisonment. Separate from the criminal case, Samir was facing a civil qui tam
case in Federal district court brought by a former employee alleging a scheme to modify
expiration dates on exported food. The qui tam complaint also named Samir’s wife, Suzanne
Itani (“Suzanne”), and brother, Ziad Itani (“Ziad”), along with several entities owned or managed
by defendants. The qui tam action ultimately was resolved in a settlement agreement in which
the defendants agreed to pay the United States $15 million. The settlement agreement specified
that defendants did not concede liability; rather, the agreement was reached to avoid protracted
litigation.

Several months after the settlement agreement, the Defense Logistics Agency (“DLA”)
issued notices proposing for debarment various individuals and entities based on affiliation with
S & S Itani, including Suzanne, Ziad, and International Exports, Inc., which Suzanne founded
after the settlement of the qui tam complaint. In its final decision, issued in September 2011,
DLA imputed the misconduct underlying the Samir’s conviction to S & S Itani, then debarred the
other individuals and entities as affiliates of S & S Itani. DLA then imposed a 15-year



debarment period for Suzanne, Ziad, and International Exports, Inc. DLA asserted that the 15-
year debarment was justified by aggravating circumstances, specifically the “seriously improper
conduct” underlying the qui tam suit.

2. Judicial Challenge

The respondents filed suit in Federal district court challenging the debarment as arbitrary,
capricious, and in violation of the law under the APA and seeking declaratory judgment in their
favor. The respondents’ challenge to their proposed debarment relied on two arguments: (1) that
DLA made no finding of wrongdoing on their part, and the FAR does not permit debarment of
“affiliates of affiliates”; and (2) in debarring and/or extending the period of debarment, DLA
improperly relied on unproven allegations in the qui tam action rather than conducting its own
factfinding regarding fact issues challenged by the respondents. The respondents and the
Government cross-moved for summary judgment.

3. The Court’s Ruling

The court initially dispensed with the argument that DLA could not debar “affiliates of
affiliates,” concluding that it was within the agency’s authority to extend the debarment of a
contractor to any affiliates. Finding that the contractor’s criminal conduct was directly imputed
to S & S Itani, and that respondents had the power to control S & S Itani, the court held that the
agency properly debarred respondents under FAR 9.406-1(b). The court found nothing to
support respondents’ claim that the FAR requires an independent finding of an affiliate’s
wrongdoing, since respondents had ownership or management interest in the company.

As for the second argument, however, the court overturned the 15-year debarment,
finding that the agency “fail[ed] to adhere to its own rules and regulations” in imposing an
extended period of debarment. The court noted that the aggravating “facts” upon which the
agency relied to issue the 15 year debarment were “bald” allegations unsupported by
documentary evidence, controverted by other information in the record, and disputed by
respondents. Nonetheless, the debarring official did not pursue additional proceedings to address
these disputed facts. The court found that the agency’s “failure to make specific findings of fact
... on the issue of ‘aggravating circumstances’” violated FAR 9.406-3(d)’s mandate to develop
written findings of fact in the case of a “genuine dispute over material facts.” The court then
concluded that the agency’s “reliance on the unproven allegations in the qui tam complaint[,]
which the plaintiffs’ challenge as unproven and untested,” was arbitrary and capricious.

4. Key Takeaways

e The requirement to conduct factfinding proceedings cannot be ignored. The court
refused to uphold an SDQO’s discretionary extension of a debarment due to the SDO’s
failure to hold factfinding proceedings to address disputed issues of material fact he
relied upon to extend the period of debarment. There is a perception that agencies seek to
avoid such proceedings, even though they are expressly required, rationalizing that once
an SDO believes that sufficient evidence exists to support any of the proposed bases for
an exclusion, no other factual dispute could be material. The result is that, in practice,
formal fact-finding proceedings have been exceedingly rare. The International Exports



holding casts doubt on this approach. An SDO may not rely on unsupported, disputed
facts to support an extended debarment, even if the basis for the underlying debarment is
substantiated. It is critical that contractors and recipients facing a potential debarment
request fact finding regarding any disputed allegations of fact, even when there are other
facts sufficient to support an agency action. The agency’s refusal to conduct such a
factfinding proceeding will preclude it from relying on those allegations to support an
extended period of debarment.

e Unsubstantiated allegations in a civil complaint or settlement are not evidence
supporting an exclusion. Further, International Exports is a reminder that an agency
may not simply rely on unsupported allegations in a lawsuit as the basis for a debarment
or extended period of debarment, even if those allegations are repeated in a settlement
agreement. International Exports also underscores the significance of including a non-
admission provision in a False Claims Act settlement for purposes of mitigating collateral
consequences.

e Address all of the allegations in the administrative record in your response to an SDO.
Given the significance of establishing a genuine dispute of material facts, it is evident
that a thorough response to a notice of proposed debarment can be advantageous for
contractors. Regardless whether the agency conducts a factfinding proceeding,
contractors should include in their initial opposition any information that raises a genuine
dispute as to a material fact. Including such information in the initial opposition triggers
the agency’s obligation to go beyond the administrative record and the contractor’s
submission before making a determination. The failure to provide specific details and
information supporting the contested factual allegations may hamstring the respondent’s
later efforts to pursue a judicial challenge.

C. Vinson Mortgage Services, Inc. v. Carson
1. Background

Vinson Mortgage Services, Inc. v. Carson, 2018 WL 1792210, at *1 (E.D. Mo. Apr. 16,
2018), arose out of a decision by the Department of Housing and Urban Development (“HUD”)
to withdraw plaintiff’s Federal Housing Administration Title Il license (“FHA license”) on the
grounds that false financial filings had overstated the company’s capitalization. The FHA
license authorized plaintiff to originate FHA home loans and had to be recertified annually.
Vinson Mortgage Services filed a complaint in Federal district court seeking judicial review of
the HUD decision under the APA, and also moved for an emergency stay of the license
withdrawal pending the court’s review. HUD consented to the request, and the court granted the
stay.

Two months after the court’s stay, and as the culmination of proceedings that had been
initiated prior to HUD’s revocation of the license, HUD implemented a three-year debarment of
Ray Shawn Vinson and Kevin Vester, the president and vice president, respectively, of Vinson
Mortgage Services, Inc. In an email, HUD counsel notified plaintiff’s counsel of the debarment
of the individuals and that the debarment precludes those individuals from participating in any
Federal executive branch programs. The email further stated that “Vinson Mortgage Services is



prohibited from participating in the FHA program so long as Mr. Vinson or Mr. Vester retains
either an ownership interest of or employment with” the company.

2. Judicial Challenge

Plaintiff alleged that the debarments circumvented the stay and precluded Vinson
Mortgage Services from engaging in HUD business. It filed a motion in the ongoing Federal
district court litigation to hold defendants in contempt for violating the order staying the effect of
HUD’s withdrawal of the FHA license, for attorney fees, and to enforce the terms of the court’s
stay. Defendants opposed the motion.

3. The Court’s Ruling

Holding that the debarment of individual employees was a separate administrative
proceeding from the challenge to HUD’s withdrawal of Vinson Mortgage Services’ license at
issue in the underlying case, involving different regulations and legal standards, the court denied
plaintiff’s motion. The court concluded that HUD was compliant with the terms of the stay,
which mandated plaintiff “still participate in the FHA program consistent with terms of original
approval.” The terms of original approval included a requirement that owners not have been
suspended or debarred. While the debarment precluded the plaintiff from engaging in HUD
business, “Vinson Mortgage Services remains free to do business under different ownership.”

4. Key Takeaways

e Suspension and debarment are separate, collateral proceedings that must be addressed.
Too often, contractors focus their efforts on addressing the underlying allegations of
wrongdoing and fail timely to initiate interaction with the appropriate suspension and
debarment official so as to mitigate potential consequences. This is particularly true
when the contractor achieves what it perceives to be a successful resolution of the
underlying case. Yet, a declination in a criminal matter or a favorable civil settlement
does not preclude a suspension and debarment official from considering whether those
same allegations give rise to present responsibility concerns. Vinson Mortgage Services
is a reminder that suspension and debarment are collateral proceedings that are separate
and distinct from the underlying matter, and the debarring official has the authority to
exercise his/her discretion to initiate an action regardless of the outcome of that matter.
Timely engagement with the suspension and debarment official is critical.

Il.  The Way Forward

As these three recent cases demonstrate, suspension and debarment actions against
individuals can have enormous implications not only for the individual respondents, but also for
the entities with which they are associated. In Friedler, the individual’s debarment led to overly
aggressive restraints on the company’s ability to engage with its founder, even on matters
unrelated to Federal contracting. In International Exports, the debarment and conduct of one
individual in one company resulted, through affiliation, in the debarment of other individuals and
a different company. And in Vinson Mortgage Services, the debarment of individuals resulted in



the company having to terminate individuals or itself face exclusion even before the merits of the
underlying allegations had been adjudicated.

The effects on the individuals are even more profound. As in Friedler and Vinson
Mortgage Services, individuals involved in suspension and debarment actions often become
unemployable in their chosen field and their ability to support themselves and their families is
jeopardized. Such individuals also may be unable to secure approval for credit lines or other
financing even in a purely commercial context. And once suspended or proposed for debarment,
the resulting stigma is permanent, regardless whether the suspension or proposed debarment is
terminated without further action. The exclusion is listed publicly in the Federal Government’s
System for Award Management (“SAM?”) database, and remains accessible in the “archive”
section of SAM even after termination of the exclusion.

Yet, individuals’ ability to challenge a potential exclusion and demonstrate present
responsibility is extremely limited. As noted above, even prevailing in the underlying matter
sometimes is not enough. Investigators unable to convince the Department of Justice to pursue
an action still may refer an individual for consideration for suspension or debarment, and SDOs
have taken action to exclude individuals based solely upon the “facts” as alleged by those agents.
And once referred for suspension or debarment, individuals have limited options for
demonstrating that an exclusion is not necessary to protect the Government’s interests. The
specified “mitigating factors” that an SDO must consider when imposing an exclusion, as set
forth in the FAR and non-procurement debarment regulations, are designed for corporate entities.
For example, individuals cannot take “appropriate disciplinary action,” “implement remedial
measures” or “institute new . . . control procedures and ethics training programs,” and cannot
have “effective standards of conduct and internal control systems in place.” And individuals
generally cannot afford the specialized legal representation with expertise in the suspension and
debarment process. As a result, individuals disproportionately suffer the consequences of
suspension and debarment.

To address these issues, the suspension and debarment regulations should be examined
carefully to ensure that individuals receive adequate due process before becoming permanently
stigmatized and have a fair opportunity to demonstrate that they are presently responsible,
notwithstanding past conduct. Among other things, consideration should be given to revising
existing suspension and debarment regulations to address the following objectives:

e providing notice and an opportunity to be heard before imposing an exclusion action,
unless there is an objective and demonstrable need immediately to protect the
government’s interests;

e promulgating mitigating factors designed for individuals that an SDO must consider
before taking a suspension or debarment action; and

e ensuring immediate expungement of any record in SAM if a suspension or proposed
debarment is terminated without an exclusionary action.

These suggestions constitute a starting point for potential enhancements to existing
regulations, and both Government attorneys and members of the private bar already are debating



a variety of other proposals. But at a minimum, adoption of these measures can help to strike a
fairer balance between protecting the Government’s interests and ensuring fundamental fairness
to individuals doing business with the Government.
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