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What Is a Robot (Under
EU Law)?

Candido Garcia Molyneux and Rosa Oyarzabal*

The European Commission recently published a paper announcing a series
of regulatory and policy initiatives in response to the European Parlia-
ment’s resolution on European civil law rules on robotics. The authors
of this article explain robotics regulation in the European Union and
upcoming legal and policy initiatives.

EU institutions are increasingly focusing on the legal challenges
posed by the robotics and artificial intelligence sector. The Euro-
pean Commission recently published a paper announcing a series
of regulatory and policy initiatives' in response to the European
Parliament’s resolution on European civil law rules on robotics?
of February 2017. These initiatives may shape the development of
the sector in Europe as they will affect the EU’s rules on product
liability and product safety, develop certification and insurance
schemes for autonomous cars, and provide significant funding for
research innovation.

THE RoBoLAw PROJECT

The European Parliament’s resolution on European Civil Law
Rules on Robotics is based on a series of reports® prepared by
the Robolaw project.* The latter was a two-year projected funded
under the European Commission’s 7th Framework Programme
for Research and Technological Development (“FP7”) intended to
review the regulatory challenges posed by the emerging robotics
technology.

The main objective of the Robolaw project was to assess whether
existing EU regulations are sufficient to address the various legal
problems posed by robotics technology, and ensuring that they
provide sufficient conditions to incentivize European innovation
in the robotics sector. Over the years, the Robolaw project has
published numerous studies, and has markedly advanced the con-
versation on robotics globally.

Robotics, Artificial Intelligence & Law / January-February 2018, Vol. 1, No. 1, pp. 11-16.
© 2018 Full Court Press. All rights reserved.
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RoBoTics REGULATION IN THE EUROPEAN UNION

The European Union does not yet have specific legislation on
robotics. Nevertheless, as products, robotics are regulated by a
variety of legislative frameworks, including horizontal legislation,
such as the Directive on Liability for Defective Products® and the
Product Safety Directive.® Industrial robots are regulated by the
Machinery Directive; whereas professional service robots and con-
sumer robots may be regulated by the Medical Devices Regulation’
(e.g., for surgical robots) or the Low Voltage Directive® (e.g., for
vacuum cleaners), respectively.

Additionally, the Electromagnetic Compatibility’ and Radio
Equipment Directives'® may also apply to robots, for example, in
the case of autonomous cars that incorporate a GPS.

Manufacturers may also follow existing International Organi-
zation for Standardization (“ISO”) and European Committee for
Standardization (“CEN”) standards on robotic devices. In particu-
lar, the European Commission has published several harmonized
standards to show compliance with the Machinery Directive."

However, the reality is that existing legislation and standards
are not sufficient to address the challenges posed by upcoming
innovation in robotics.

AN EmerGING EU DEeriINITION OF RoBoT?

The EU’s current and future regulation of robotics is compli-
cated by the fact that there is no common understanding on what
a robot is. The Robolaw project acknowledged this. Rather than
trying to agree on a definition, it reviewed four categories where
the application of existing EU legislation will most likely become
problematic. Those are:

driverless vehicles;

robotic prostheses (and exoskeletons);
surgical robots; and

robot companions.

It then compared the divergences and similarities of these four
applications, finally proposing five main features to categorize
robots—namely:


http://ec.europa.eu/growth/sectors/electrical-engineering/lvd-directive_es
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autonomy;

human-robot interaction;
nature;

environment; and

task.

On the basis of these five features, the European Parliament
agreed on the following characteristics of a “smart robot”:

® the acquisition of autonomy through sensors or by exchang-
ing data with its environment (inter-connectivity) and the
trading and analyzing of that data;

= self-learning from experience and by interaction (an optional
criterion);

= at least a minor physical support (as opposed to virtual
robots, e.g., software);

= the adaptation of its behavior and actions to the environ-
ment; and

= the absence of life in the biological sense.

In its resolution, the Parliament also asked the Commission to
propose several common definitions for new categories of robot-
ics based on the five agreed characteristics of a “smart robot.” The
Commission now intends to further analyze the question. In light
of existing robotics technologies and assessment of their potential
development, the Commission will decide whether elaborating new
definitions is truly necessary for regulatory purposes. In particu-
lar, the Commission will consider the need to create definitions
for three different “smart robot” types: cyber physical systems,
autonomous systems, and smart autonomous robots (as well as
their subcategories). A preliminary clarification would also help
identify technologies for which a comprehensive Union system of
registration could be relevant.

UpcoMING LEGAL AND PoLicy INITIATIVES

The European Commission is also expected to implement the
following regulatory and policy initiatives:

® Civil Law Liability: The European Parliament asked the
Commission to consider legal questions related to the
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development and use of robotics and artificial intelligence
foreseeable in the next 10 to 15 years. The Commission has
already launched an evaluation of the Directive on Liability
for Defective Products. This will assess the extent to which
the Directive can apply to new technological developments,
including advanced robots and autonomous systems. Besides
this Directive, the Commission will also assess the potential
to devise risk-based liability regimes, based on a risk-opening
or a risk-management approach.

® Product Safety: The Commission is currently evaluating the
Machinery Directive in line with better regulation principles.
This may lead to a revision that would adapt the Directive’s
health and safety requirements to autonomous robots.

" Autonomous cars and testing: The Commission has also
launched several initiatives on autonomous cars, including
a Strategy towards cooperative, connected and automated
mobility'? (C-ITS). To facilitate the development of adequate
safety standards for connected and automated driving, the
Commission intends to establish cross-border testing cor-
ridors for these systems."

= Harmonization of technical standards: The Commission has
several ongoing research activities aimed at developing test-
ing protocols for cooperative and collaborative systems (e.g.,
industrial robots that share the workspace with humans). The
research will also lead to the creation of safety certification
standards specific to these robots.

= Safety standards on the health sector: The development of
medical and assistive technologies is a priority for the Com-
mission, which is increasingly funding research on devices
that, for example, promote healthy ageing or help to person-
alize medicines. Both the Parliament and the Commission
agree that future medical robots will have to face stringent
safety standards. Whilst surgical robots and robotic pros-
theses are regulated under EU law, care robots (e.g., a robot
that takes care of the elderly) may not always be considered
a medical device. For example, care robots whose task is to
fetch items around the house would be excluded from the
medical device regulation. This uncertainty may in some
cases pose a problem." As robots become more common,
the Commission plans to address these issues and increase
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regulatory monitoring for medical and care robots, in the
line of the new Medical Devices Regulation.'

= An Advisory Body for Robotics and Artificial Intelligence:
Although the Parliament explicitly called for the designa-
tion of such an Agency in order to provide the technical,
ethical and regulatory expertise needed to support the rel-
evant public actors in this space, the Commission does not
consider this necessary. Instead, the Commission proposes
to create a high-level advisory body on robotics to advise
the Commission.

= Research and innovation: The Commission has announced
its intent to increase the financial support for the “SPARC”
program, a public-private partnership research program in
robotics that already receives 700 million euros from the
European Union.

NEXT STEPS

The European Commission is currently deliberating its next
move in this field. During the course of the discussions, it is likely
that the Commission will plan additional stakeholder consultations,
such as sector specific workshops and bilateral meetings.

Although much remains to be decided, future steps from the
Commission will significantly affect the development of robotics
and artificial intelligence research and development in the EU. In
the mid to long term, the Commission’s plans will likely also have
a significant impact on the wider global robotics industry, as the
EU is a leader of regulatory advances in this sector.

* Dr. Candido Garcia Molyneux (cgarciamolyneux@cov.com) is an of
counsel in the Brussels office of Covington & Burling LLP, focusing on EU envi-
ronmental and product safety law, Spanish food and drug law, and international
trade law. Rosa Oyarzabal was a legal trainee in the firm’s Brussels office during
the summer of 2017 and is a law graduate from the Universidad Auténoma de
Madrid. She is now a LLM candidate at King’s College London.

1. http://www.europarl.europa.eu/oeil/spdoc.do?i=28110&j=0&I=en.

2. http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
NONSGML+TA+P8-TA-2017-0051+0+DOC+PDF+V0//EN.

3. http://cordis.europa.eu/result/rcn/161246_en.html.
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4. http://www.robolaw.eu/news.htm.

5. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:319
85L0374&from=EN.

6. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:320
01L0095&from=EN.

7. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0]J:L:2017:1
17:FULL&from=EN.

8. http://ec.europa.eu/growth/sectors/electrical-engineering/lvd-direc
tive_es.

9. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:320
14L0030&from=EN.

10. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:320
1410053 &from=EN.

11. These standards are EN ISO 12100, Safety of machinery—General prin-
ciples for design—Risk assessment and risk reduction; EN ISO 10218-1:2011
Robots and robotic devices—Safety requirements for industrial robots—Part 1:
Robots; EN ISO 10218-2:2011 Robots and robotic devices—Safety requirements
for industrial robots—Part 2: Safety of Robot integration; EN ISO 13482:2014
Robots and robotic devices—Safety requirements for personal care robots.

12. https://ec.europa.eu/transport/sites/transport/files/com2016
0766_en.pdf.

13. In August, the UK announced they are planning a trial of self-
driven lorries in 2018 (see http://www.roboticslawjournal.com/news/self
driving-lorries-to-be-tested-on-uk-roads-21552124?utm_source=Social%20
Media&utm_medium=LinkedIn&utm_campaign=Own_LinkedIn_17074).

14. Where a clear classification or specific legislation does not exist, the ISO
standards currently represent the main normative point of reference. ISO 13482
defines personal care robots as a “service robot that performs actions contribut-
ing directly towards improvement in the quality of life of humans, excluding
medical applications.”

15. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0]:L:2017:
117:FULL&from=EN.
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