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EDITORIAL

Welcome to the eleventh edition of The International Comparative Legal 
Guide to: Litigation & Dispute Resolution.
This guide provides corporate counsel and international practitioners with 
a comprehensive worldwide legal analysis of the laws and regulations of 
litigation and dispute resolution.
It is divided into two main sections:
One general chapter.  This chapter provides an overview of legal privilege 
in litigation, particularly from a UK perspective.
Country question and answer chapters.  These provide a broad overview 
of common issues in litigation and dispute resolution in 40 jurisdictions, 
with the USA being sub-divided into eight separate state-specific chapters.
All chapters are written by leading litigation and dispute resolution 
lawyers and industry specialists, and we are extremely grateful for their 
excellent contributions.
Special thanks are reserved for the contributing editors Greg Lascelles and 
Tom Jackson of Covington & Burling LLP for their invaluable assistance.
Global Legal Group hopes that you find this guide practical and interesting.
The International Comparative Legal Guide series is also available online 
at www.iclg.com.
 
Alan Falach LL.M.
Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk
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Chapter 1

Covington & Burling LLP

Greg Lascelles

Tom Jackson

Recent Clarifications 
on the Ambit of Legal Privilege 
in England & Wales

may (although will not necessarily or automatically) cease to be 
privileged.  Any waiver can result in an obligation to disclose all 
related or associated documents, so it is, therefore, very important 
for a party to litigation to carefully consider issues of privilege.  
Once privilege is waived, it cannot be reinstated.
The next section of the article outlines the three main categories 
of privilege under English law: legal advice privilege; litigation 
privilege; and common interest privilege.

B. Legal advice privilege

Legal advice privilege exempts from disclosure confidential 
communications passed between a lawyer and a client for the 
purposes of seeking or receiving legal advice.  It exists to ensure 
that a client can place unrestricted confidence in their lawyers and 
so that lawyers can give fully informed advice.
This privilege normally manifests itself over direct emails, meetings 
and conversations between the lawyer and client.  However, there 
are other instances where it can be applied.  A “communication” can 
be written or provided orally and can exist even if it has not been 
expressly communicated to the client or lawyer.  Therefore, draft 
communications and internal documents prepared by a lawyer will, 
even if unsent, most likely be privileged.  With regard to unsent 
documents prepared by the client, the courts have taken a slightly 
less flexible approach in that any such documents must evidence 
a clear intention that they would be communicated to a lawyer.  
So, an internal memorandum prepared by a client as a preparatory 
step to obtaining legal advice may not be privileged, whereas draft 
communications prepared with the intention of being sent to lawyers 
for the purpose of obtaining legal advice are more likely to attract 
privilege.
Legal advice privilege may also extend to materials that reveal the 
substance of confidential communications passing between lawyers 
and clients for the purposes of providing or receiving legal advice.  
So, for example, documents assembled for the purpose of preparing 
a defence and instructing counsel will be privileged if they would 
give the other party “a clue to the advice given by the solicitor”.  
Further, documents exchanged between a client and lawyer need not 
include an express request for, or provision of,  legal advice.  Where 
those documents form part of a continuum of communications 
between a lawyer and client for the purposes of giving and receiving 
legal advice, privilege may be inferred.
Legal advice privilege only applies to communications passed 
between a lawyer and the lawyer’s client.  It does not apply to 
communications between a lawyer and/or the client and any 
third parties, even where those parties are also advising the client 

I. Introduction

English court judgments in the past year have clarified the scope 
and application of legal privilege, particularly in relation to cases 
involving corporate and regulatory investigations.  This article first 
provides an overview of the different types of privilege that exist 
under English law, before surveying the key take-aways from two 
judgments issued over the past year: The RBS Rights Issue Litigation 
[2016] EWHC 3161 (ch) (the “RBS Litigation”) and SFO v ENRC 
[2017] EWHC 1017 (QB) (“SFO v ENRC”).  Finally, it provides 
some general guidance on the steps both lawyers and clients can take 
when seeking to preserve privilege in light of these recent decisions.  

II. Privilege Under English Law

A. Basic principles

English law provides, in essence, that parties to litigation must 
disclose to each other all documentation and information relevant to 
their dispute during the course of proceedings.  However, a party can 
withhold relevant documents or information if they are “privileged” 
– if they are so classified, then they benefit from a privilege, or 
advantage, over other documents in that they are exempt from 
the normal rules on disclosure.  Privilege essentially attaches to 
communications made in order to seek and receive legal advice.1 

Once established, this right is unqualified: the court cannot, for 
example, order disclosure of privileged documents on the grounds 
of public policy, and nor is it entitled to draw adverse inferences 
from a party withholding certain documents as privileged.  The 
principal rationale behind the concept of privilege is that clients 
should be able to freely seek and obtain legal advice, unfettered by 
the fear that any communications made, or documents exchanged, 
during this process – some of which may be prejudicial to the client 
– could be subject to disclosure in court proceedings.  
In order to be considered privileged, the communication must 
firstly be confidential.  Thus, if a privileged document ceases to be 
confidential following disclosure to a third party or the wider public, 
it cannot generally be claimed to be privileged.  However, if, for 
example, a document is disclosed only to a limited number of third 
parties under express terms of confidentiality, then the document 
may still attract privilege and not have to be disclosed to the other 
side in proceedings.
Privilege can also be waived, whether inadvertently or intentionally.  
So, if a party to litigation mistakenly discloses a document to an 
opposing party that ought to have been privileged, that document 
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Conversely, it is more restrictive because: (i) the communications 
need to have been made for the dominant purpose of litigation; and 
(ii) the litigation needs to be pending, existing, or reasonably in 
prospect.  This latter restriction is especially important in the context 
of internal investigations and initial queries from regulators because 
the case law suggests that the mere possibility of litigation (which 
may be anticipated from, for example, requests for information from 
a regulator) is insufficient to trigger litigation privilege.  
The privilege extends beyond communications, and also includes 
evidence or materials prepared in connection with litigation, or 
rough notes for such evidence or materials.  It will therefore include 
preparatory documents created by the client that were not sent to 
third parties, including draft witness statements, for example.
As alluded to above, litigation privilege only applies if litigation 
is “reasonably in prospect”.  This means that litigation must be 
more than a mere possibility, and there must be more than a general 
apprehension of future litigation, although the prospect need not 
be more than 50%.  In court proceedings, these circumstances will 
likely arise when, or shortly before, the claimant writes a letter of 
claim to the prospective defendant(s).  However, in the context of 
investigations, the issue is less clear.  The general position is that, 
in an investigation, litigation will not be “reasonably in prospect” 
unless and until it become properly adversarial.  In Three Rivers, the 
Court suggested that “inquisitorial” proceedings should not qualify 
as adversarial for the purposes of litigation privilege, although this 
determination will clearly depend on the facts of an individual case.
This issue has been considered in the context of an investigation 
by the Office of Fair Trading (“OFT”), which investigates and 
prosecutes breaches of competition law in the UK.  It was held 
that documents produced in connection with interviews carried out 
during the investigation could be withheld as subject to litigation 
privilege.  This is because, at the time the documents were created, 
the OFT had issued two “Statements of Objections”, which accused 
the company of infractions of competition law.  This, it was held, 
was sufficient to demonstrate that litigation was reasonably in 
prospect, because the investigating body had given a firm indication 
of its intention to commence proceedings.
Finally, the privilege only extends to documents created for the 
“dominant purpose” of litigation.  This is a question of fact and, where 
a document is created for multiple purposes, it is not sufficient for the 
litigation purpose to be secondary or even equal to another purpose.  
As recent case law has shown, the courts have been inclined to 
interpret this relatively strictly.  Even if litigation is found to have been 
in reasonable contemplation, a document may have been created for 
other, ancillary purposes, such as a desire to investigate whistleblower 
allegations, or indeed a desire to avoid litigation altogether.  In these 
circumstances, a Court may find that litigation was a purpose for 
creating the document, but not the dominant purpose.

D. Common interest/joint interest privilege

Common interest privilege arises where a party voluntarily discloses 
a privileged document to a third party who shares a common interest 
in the subject matter of the communication.  It extends to documents 
subject to both litigation and legal advice privilege.
Joint interest privilege can arise when two or more parties retain the 
same lawyer, or where they have a joint interest in the subject matter 
of a communication at the time that it comes into existence.  The 
effect of this privilege is that those parties retain no confidence as 
against each other, but maintain privilege against third parties.  This 
privilege can only be waived jointly by all parties.

(although where those parties are also the client’s lawyers, it is likely 
to apply).  Litigation privilege, discussed below, may be applicable 
in such instances.  A lawyer can be a practising solicitor, barrister, 
in-house lawyer, or foreign lawyer, or indeed a legal executive or 
conveyancer.  Lawyers’ employees, including paralegals, legal 
secretaries and trainee solicitors, are also considered as “lawyers” 
for the purposes of legal advice privilege, provided those employees 
are: (i) supervised by a qualified solicitor; and (ii) providing, or 
assisting in the provision of, legal advice to a client.
As will be discussed further below, since the seminal case of Three 
Rivers District Council and Others v The Governor and Company 
of the Bank of England [2003] EWCA Civ 474 (“Three Rivers”) 
the concept of a “client” for the purposes of legal advice privilege 
is narrowly construed in England.  In general terms, the client is the 
individual, or group of individuals, specifically designated to receive 
legal advice from a lawyer.  This means that, where the client is a 
company, privilege will not attach to communications between a 
lawyer and all individuals within that company, but only those 
individuals at the company who have been designated to request 
and receive legal advice.  It also means that legal advice privilege 
is unlikely to attach to internal documents generated by employees 
of the client to provide information to lawyers for the purposes of 
obtaining legal advice, unless those employees can be expressly 
identified as the “client” with respect to the lawyer-client relationship.  
The courts have offered some guidance as to who, exactly, within a 
company will be considered to fall within the scope of the “client”. In 
the RBS Litigation (discussed further below), the Court re-emphasised 
a point established in Three Rivers, namely that “only individuals 
singly or together constituting part of the directing mind and will of 
the corporation can be treated for the purpose of legal advice privilege 
as being, or being a qualifying emanation of, the ‘client’”.  The English 
law concept of the “directing mind and will” of a corporation refers 
in general terms to the individual or individuals “having management 
and control in relation to the act in point”.  As it pertains to legal advice 
privilege, this will be a question of fact, but it suggests broadly that the 
scope of the “client” will extend only to those who, in practice, have 
“management and control” over the specific function of requesting and 
receiving legal advice.  Those with a broader and less narrowly defined 
responsibility for making general business decisions at the company 
– for example, the board of directors or senior company management 
– will not necessarily be so regarded.
By definition, legal advice privilege only attaches to documents that 
came into existence for the purpose of giving or receiving legal advice.  
This means that a document, such as a draft board minute or corporate 
communication, will not be privileged if it was created purely for 
business or administrative purposes, even if it was subsequently 
conveyed to lawyers.  As to what constitutes “legal advice”, case law 
indicates that the court will take a broad view, so that most work done 
by lawyers that is legal in nature will likely be considered privileged.  
However, as demonstrated by one of the main cases on the subject, 
commercial and communications advice that is not connected to legal 
advice would not be covered by legal privilege.

C. Litigation privilege

Litigation privilege is simultaneously both more extensive and 
more restrictive than legal advice privilege.  It is more extensive 
in that it attaches to confidential communications between not 
only a lawyer and a client, but also between the lawyer and client 
and third parties, such as non-client employees and third parties, 
experts and investigators.  This applies even if the client or lawyer 
did not instruct or request the other to contact the third party, or 
if the communications were not in fact ever sent to the lawyer.  

Covington & Burling LLP Clarifications on the Ambit of Legal Privilege
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B. The Director of the Serious Fraud Office v Eurasian 
Natural Resources Corporation Ltd [2017] EWHC 1017 
(QB) (“SFO v ENRC”)

This case considered whether documents prepared by a company’s 
legal advisors during an internal investigation would be protected 
from production to the Serious Fraud Office (“SFO”) by legal 
professional privilege.  These documents fell into a number of 
categories, including factual evidence presented to the company’s 
board, interviews, emails and working papers.
The factual background to this dispute is complex, but the key 
details are that ENRC decided to conduct an internal investigation 
with the assistance of external counsel following receipt of a 
whistleblowers’ report.  During this investigation, ENRC was also 
in discussions with the SFO.  The Court was satisfied that these 
discussions meant that ENRC was engaged in the SFO’s self-
reporting process.  Subsequently, the SFO terminated discussions 
and decided to commence a criminal investigation.
The SFO sought production of four groups of documents:
■ Notes taken by external lawyers in employee interviews.  
■ Materials generated by forensic accountants as part of the 

investigation.
■ Factual information presented to ENRC’s board by external 

lawyers.
■ Documents sent to the SFO by ENRC’s lawyers.
1. Litigation privilege:
 The Court rejected ENRC’s claim to litigation privilege over 

the above groups of documents.  It held that an investigation 
by the SFO should not be considered as adversarial litigation, 
and that it should instead be viewed as a preliminary step 
prior to any decision by the SFO to prosecute.  This does not 
appear to be a hard and fast rule, however, and the courts will 
consider each case on its individual merits.  For example, it 
may be the case that, prior to an investigatory body making a 
concrete decision to prosecute, there may otherwise have been 
strong indications that litigation was imminent.  However, in 
general, it appears that documents created for the purpose of 
investigating a whistleblower’s allegations, or to obtain legal 
advice on how to manage or avoid a regulatory investigation, 
are unlikely to be subject to litigation privilege.

 Further, the Court offered important clarifications on the 
point at which adversarial litigation can be considered “a 
real likelihood rather than a mere possibility” in the context 
of criminal investigations.  The key distinction between 
criminal and civil proceedings is that a criminal action cannot 
be commenced until the prosecuting body is satisfied that it 
has sufficient and reasonable grounds to prosecute, and that its 
decision to prosecute would be in line with the public interest.  
As such, following the ENRC decision there appears to be a 
relatively high threshold for establishing the requisite degree 
of probability of litigation; a “general apprehension” of the 
possibility of litigation will not be enough.  In the criminal 
context, litigation privilege will only arise at a relatively late 
stage.  Accordingly, until the investigating body has taken 
concrete steps towards prosecution, litigation privilege may not 
apply, and a client should instead look to withhold documents 
on the basis of legal advice privilege, as discussed below. 

 Finally, the Court held that litigation privilege cannot attach 
to documents created with the specific purpose or intention of 
sharing them with a potential adversary in litigation.  It found 
that a certain some of ENRC’s documents were intended to 
be shared with the SFO as part of the voluntary self-reporting 
process, and could not therefore be considered privileged.

III. Recent Developments

The general principles outlined above have been further developed 
and, to an extent, clarified, by two recent decisions handed down by 
the English courts. 

A. The RBS Rights Issue Litigation [2016] EWHC 3161 (Ch)

The High Court handed down its judgment in the RBS Litigation in 
December 2016.  It was widely expected that RBS would appeal the 
decision, potentially even leapfrogging the Court of Appeal to have 
the case heard by the Supreme Court.  However, before this could 
happen, the claimants amended their case such that the contested 
documents were no longer at issue.  As such, being a first instance 
decision, it is not binding on other High Court judges, nor in cases 
before the Court of Appeal or the Supreme Court.  Nonetheless, it 
established some principles that clients and lawyers should bear in 
mind when conducting an investigation.
The RBS Litigation concerns claims made by shareholders of RBS 
for losses incurred as a consequence of the bank’s near-collapse in 
2008.  As part of these proceedings, the claimants sought disclosure 
by RBS of interview notes relating to two investigations carried out 
by RBS (including external and internal lawyers, as well as non-
lawyers).  RBS resisted disclosure on the basis that the interview 
notes were subject to legal advice privilege because they contained 
communications between a lawyer and someone authorised by RBS 
(i.e. the interviewee) for the purposes of receiving legal advice.  The 
interviewees were, RBS argued, providing factual information at the 
request of counsel for the purpose of allowing counsel to provide 
legal advice.
1. Legal advice privilege:
 With respect to legal advice privilege, the Court disagreed 

with RBS’s arguments.  It found that it was bound by earlier 
case law (and, in particular, Three Rivers) to define the 
“client” narrowly because the employees were not authorised 
to seek or receive legal advice, and therefore, did not fall 
within the ambit of the “client”, as defined for the purposes 
of the lawyer-client relationship.  

 In short, the Court held that there is a distinction between an 
employee authorised to solicit and receive legal advice, and 
an employee authorised to provide information to lawyers.  
Employees falling in the former category will be considered 
to fall within the “client”, whilst those falling in the latter 
category will not.  Applying this interpretation, the interview 
notes did not constitute a communication between lawyer and 
client, but rather information-gathering that was preparatory 
to the purpose of enabling RBS to receive legal advice.  As 
such, the interview notes were found not to be subject to legal 
advice privilege.

2. Lawyers’ working papers:
 In the alternative, RBS argued that the notes were privileged 

“lawyers’ working papers”, because they were not a verbatim 
transcript of the discussion, and instead reflected external 
counsel’s “mental impressions” with a view to advising the 
client.  These documents, RBS argued, “betrayed” the legal 
advice given by law firm to client.  

 This argument was rejected because RBS was unable to 
demonstrate that the documents revealed a trend of legal 
advice being given; instead, the Court found that these 
documents represented “a train of inquiry”, which is 
insufficient to establish privilege.

Covington & Burling LLP Clarifications on the Ambit of Legal Privilege
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2. Identify the client:
■ It has always been important to clearly define the “client” 

for the purposes of a lawyer-client relationship, but recent 
decisions have drawn this issue into even sharper focus.  
The courts’ view of what constitutes the “client” now seems 
narrower than ever. 

■ In light of these recent decisions, companies may find that 
correspondence with the most important individuals in an 
investigation – those with information highly relevant to 
the issues being investigated – fall outside the client-lawyer 
relationship.  Companies should take particular care to 
separate legal advice from fact-finding when dealing with 
any such individuals.  If appropriate, it should be considered 
whether the individual needs separate legal representation at 
an early stage.

■ It is important to identify within the client a group of 
individuals that constitute the “client”.  These individuals 
should be expressly identified and named as those authorised 
to both instruct lawyers and receive privileged legal advice.  
As a general rule, it is advisable to limit the size of the group 
to ensure that legal privilege is maintained.  If it becomes 
necessary to share legal advice with other individuals, 
both the identity of those individuals and the purpose for 
which they are designated to receive legal advice should be 
memorialised.

■ It is best practice to record membership of the “client” in 
writing, so that – in the event of subsequent criminal or civil 
proceedings – this can be relied on in connection with a claim 
for privilege.

3. Limit communications with third-party service providers:
■ Legal advice privilege does not extend to communications 

between the company and non-lawyers, such as external 
accountancy firms or professional investigators.  Where 
litigation privilege applies, such third parties should be 
instructed by external lawyers, rather than the company.

■ It is best practice to ensure that non-lawyers avoid producing 
documents or communications that address questions of law 
or make assessments of liability.

■ The company should consider whether to disclose documents 
externally, including in relation to requests from regulators.  
Recent case law has suggested that, where a company 
conducts an investigation with the intention of potentially 
sharing certain investigation documents with regulators or 
prosecutors, any such documents are unlikely to be subject to 
litigation privilege.

4. Manage documents carefully:
■ Great care should be taken when creating documents.  

Wherever practicable, sensitive information should be 
conveyed orally, rather than in writing.  Advice from legal 
counsel should only be circulated to the client team in the 
same form as received, as any annotations or amendments 
may not attract privilege.

■ Care should be taken to limit the dissemination of privileged 
information or documents.  Any such documents should be 
clearly headed “Privileged and Confidential” (although this 
measure is by no means guaranteed to ensure privilege), and 
they should be circulated only to those within the client team.

■ As part of the investigation, a company (or its legal advisors) 
will often wish to interview employees and other third parties.  
Where possible, these interviews should be conducted by 
legal counsel, and lawyers should also prepare any note 
of the discussions.  Any such notes should not be a purely 
factual account of the conversation, as even a summary of the 
interview will likely not be privileged.  Instead, care should 
be taken to ensure that the notes contain substantial legal 
analysis, such as a qualitative assessment of the evidence, 
or a determination of its importance or relevance to the 
investigation.

2. Legal advice privilege: 
 With respect to legal advice privilege, materials gathered 

by lawyers during the course of the investigation, which 
were intended to be provided to the SFO in connection 
with the self-reporting process, were held to be part of the 
“preparatory work of compiling information” for the purpose 
of subsequently seeking and receiving legal advice.  As 
such, these documents represent “fact-finding” or “evidence-
gathering”, and should not therefore be considered privileged.

 In relation to interview notes prepared by external lawyers, 
the Court followed earlier decisions in finding that these 
materials are not part of the continuum of communications 
between lawyer and client, and are therefore not privileged.  
It held that, although a company may authorise an employee 
to hand over information in connection with an investigation, 
whether in the form of documents or oral evidence, this does 
not establish that employee as the “client” for the purposes of 
determining privilege.

 ENRC was, however, able to establish legal advice privilege 
over factual information contained within presentations 
given to the ENRC board by external lawyers.  Although this 
information was clearly of a factual nature, it was nonetheless 
contained within documents plainly created for the purpose 
of conveying legal advice.  As such, these documents formed 
part of the continuum of communication between lawyer and 
client, meaning they could be withheld as privileged.

 ENRC has been granted leave to appeal the High Court’s 
decision, and several third parties (including the Law 
Society of England and Wales, which represents and governs 
lawyers in this jurisdiction) have indicated that they intend to 
intervene in the case.  It is therefore hoped that the courts will 
offer more clarity on this somewhat controversial decision in 
the coming year.   

IV. Steps Lawyers and Clients Should   
 Consider

In light of the decisions described above, the position regarding 
privilege of documents created in connection with internal 
investigations is now theoretically clearer, although in practice 
perhaps more difficult to navigate.  In general, these cases suggest 
that the English courts will adopt a more stringent approach when 
determining whether legal professional privilege applies.  There 
are, however, certain steps that both clients and lawyers can take to 
maximise the chances of such materials being privileged:
1. Involve legal counsel at an early stage:
■ Privilege is more readily found in documents or 

communications exchanged between a lawyer and his client.  
It is therefore clearly important to involve legal counsel in an 
investigation at an early stage.

■ In some circumstances, it is preferable to involve external, 
rather than internal counsel, as internal counsel can often 
have a dual legal and commercial role.  In SFO v ENRC, the 
defendant’s “Head of Mergers and Acquisitions” was held to 
be a “man of business”, rather than “acting as a lawyer”.  As 
such, documents sent to or from this individual in connection 
with an internal investigation were not privileged.

■ It is particularly important to involve external counsel in 
investigations involving the European Commission.  This 
is because, under European Union law, legal professional 
privilege does not extend to correspondence exchanged 
between a company and lawyers bound to it by a relationship 
of employment (i.e. in-house lawyers).  This will be 
particularly important in cases concerning competition law, 
merger control, and state aid, but will also be relevant in 
disputes involving the European Medicines Agency (EMA).  
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■ An internal investigation may culminate in the preparation of 
an investigation report.  This report should ideally be prepared 
by legal counsel with discrete input from other functions.  
Purely factual reports from third-party advisors, such as 
accountants, should be kept separate from the investigation 
report, as they will not be privileged.

Endnote

1.  There are other types of documents that are privileged 
from disclosure, including without prejudice: privilege, 
the privilege against self-incrimination, and parliamentary 
privilege.  These are not relevant to the recent cases discussed 
in this article.

■ Investigation interviews should not be taped, as this will 
effectively constitute a verbatim transcript of the discussions 
and will not be disclosable.  Interviewees should be 
discouraged from keeping their own record of the discussion.  
In addition, such individuals should be reminded at the 
outset of the interview that the discussion is privileged and 
confidential, and that the privilege belongs to the company.

■ If it becomes necessary to report the contents of privileged 
documents to a broader group, such as the board of directors 
or audit committee, such reports should be made orally, if 
possible.  If the investigation is discussed during meetings of 
the board of directors, it is best practice to create two sets of 
board minutes: one dealing with the legal implications of the 
advice, and the other discussing commercial considerations.  
Reports to the board or audit committee should be made by 
legal counsel.
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