DOJ Charging and Sentencing Policies:
From Civiletti to Sessions

I. Introduction

For nearly 40 years, a succession of United States Attorneys
General have made their mark on federal criminal justice
policy by issuing guidelines to prosecutors on what charges
to bring and what sentences to seek. The current Attorney
General is no exception. In May, Jeff Sessions issued
a succinct one-and-a-half pager on these subjects. Although
sparse in both content and guidance, it does resemble, in
substance, the policies of prior Republican Administrations and reflects a notable break from the more lenient
policies of a recent predecessor, Eric H. Holder, Jr. Of
course, Mr. Sessions’ directive to pursue more serious
charges and higher penalties is not a surprise, given his
recent statements about the need to aggressively pursue
drug and violent offenders as well as the dozen years he
served as the U.S. Attorney in a conservative state
(Alabama).
Whether the latest iteration of DOJ charging and sentencing policy is a step in the right direction has been hotly
debated, with constituents on both sides of the debate
weighing in. A reliable answer may have to await information on how prosecutors actually carry out Mr. Sessions’
high-level pronouncement in practice.
II. Charging Policies

‘‘Pursue the most serious readily provable offense’’ is an apt
summary of DOJ charging policy since at least 1980, when
it was first formally promulgated. At that time, Attorney
General Benjamin Civiletti issued a 56-page document
entitled ‘‘Principles of Federal Prosecution,’’ which became
part of the U.S. Attorneys’ Manual (Title 9, Chapter 27).2
The document provided detailed guidance on charging,
plea, and sentencing policies, along with explanatory commentary on these subjects. Indeed, the discussion of these
subjects is abundant, providing a rich source of principles
and policies that many of his successors have drawn upon
in formulating their own.
The document provided that prosecutors ‘‘should’’
charge the ‘‘most serious offense’’ that is ‘‘likely to result in
a sustainable conviction.’’ Simple enough. But it also provided a laundry list of factors that would justify resolving
a case based on a lesser charge: a defendant’s cooperation
and criminal history; the nature and seriousness of the
offense; the defendant’s remorse, contrition, and a willingness to accept responsibility; the government’s desire for

a prompt and certain disposition; the likelihood of conviction at trial; the probable effect of a trial on witnesses; the
probable sentence or other consequences of conviction; the
public interest in a trial as opposed to a guilty plea; the
expense of a trial and appeal; and the need to avoid a delay
in the disposition of other pending cases.
Mr. Civiletti’s policy on pursuing charges with mandatory minimum prison terms was premised on the nowantiquated notion that such cases were ‘‘rare.’’ After all,
this was 1980, four years before the enactment of the
mandatory minimum drug crimes that have since consumed so much of the federal criminal docket and surrounding criminal justice policy debate. The policy
provided that, although in many cases such charges were
not ‘‘inappropriate,’’ unusual mitigating circumstances
might make such a charge so out of proportion to the
seriousness of the offense that it might influence either
the jury (in determining guilt) or the judge (in determining the admissibility of evidence), and thus justify considering whether non-mandatory minimum charges
would be more appropriate.
Nine years later, Attorney General Richard Thornburgh
issued his own written policy on these subjects. Entitled
‘‘Plea Bargaining Under the Sentencing Reform Act,’’3 it set
forth DOJ charging and sentencing policy in the wake of the
U.S. Supreme Court’s decision in Mistretta v. United States4
upholding the constitutionality of the U.S. Sentencing
Commission, which, five years earlier, promulgated the
original version of the U.S. Sentencing Guidelines.
Tweaking Mr. Civiletti’s formulation, Mr. Thornburgh’s
policy stated that prosecutors ‘‘should initially charge the
most serious, readily provable offense.’’ However, the policy provided several examples of circumstances justifying
a different outcome. In particular, the policy permitted
prosecutors to resolve a case for something other than the
most serious readily provable charge if, due to a change in
the evidence or the need to protect a witness’ identity,
a charge was no longer ‘‘readily provable’’ or the ‘‘indictment exaggerate[d] the seriousness of an offense.’’ A similar result was permitted if the Guideline range would be
unaffected. And the policy included a catch-all grant of
authority not to pursue the most serious readily provable
charge if a supervisor approved it, based on reasons documented in the case file. Although a seemingly broad
exception to the policy, the examples all revolved around
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government resources. Thus, readily provable charges
could be abandoned if the U.S. Attorney’s Office was
overburdened, or if the case would be time-consuming to
try, or if trying the case would significantly reduce the
number of cases disposed of by the office.
Attorney General Janet Reno’s 1993 charging policy, like
those of her predecessors, provided that prosecutors
‘‘should initially charge the most serious, readily provable
offense.’’5 But the policy’s articulation of exceptions suggests a more flexible approach. Like the Thornburgh
memo, it permitted prosecutors to drop the most serious
charge based on resource considerations, as well as when it
was determined that an indictment exaggerated the seriousness of the offense. But the policy went further, stating
that prosecutors should undertake an ‘‘individualized
assessment of the extent to which particular charges fit the
specific circumstances of the case, are consistent with
the purposes of the Federal criminal code, and maximize
the impact of Federal resources on crime.’’ So too with
crimes carrying a mandatory minimum prison term: in
such cases, the policy authorized prosecutors to consider
whether pursuit of such charges was ‘‘proportional to the
seriousness of the defendant’s conduct, and whether the
charge achieves [the] purposes of the criminal law.’’ Both
of these principles seem logical, if not obvious—and thus
their explicit inclusion suggests a desire to empower prosecutors to exercise their sound discretion to avoid unjust
outcomes.
Ten years later, DOJ’s charging policy took a notable
turn toward a stricter, harsher approach. Attorney General
John Ashcroft’s 2003 memo, ‘‘Department Policy Concerning Charging Criminal Offenses, Disposition of
Charges, and Sentencing,’’ provided that prosecutors
‘‘must’’ (not ‘‘should’’) charge and pursue ‘‘the most serious, readily provable offense.’’6 The exceptions to that
directive were more specific than in prior policies, and
limited both in number and scope. A prosecutor was
authorized to decline to follow the policy if the sentence
would be unaffected; if the case was part of a so-called ‘‘fasttrack’’ program, used by certain districts flooded with a high
volume of particular cases (most notably, immigration
cases in southwest border districts); in ‘‘rare circumstances’’ when necessary to secure a defendant’s cooperation in an important case; and in other ‘‘rare’’ and
‘‘exceptional’’ cases with written supervisory approval
(including, as examples, the same resource-driven factors
cited by Mr. Ashcroft’s predecessors). Significantly, gone
from Mr. Ashcroft’s policy was the discussion of ‘‘individualized assessment’’ of a case, or an indictment ‘‘that
exaggerates the seriousness of the offense,’’ or a balancing
of factors for mandatory minimum charges.
Nor did the Supreme Court’s 2005 decision in United
States v. Booker,7 which salvaged the constitutionality of the
Sentencing Guidelines by rendering them advisory, alter
the DOJ’s charging policy. Indeed, 16 days after Booker,
Deputy Attorney General James Comey issued a memo of
his own, making clear that, notwithstanding Booker,
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prosecutors ‘‘must continue to charge and pursue the most
serious readily provable offenses.’’8
There matters stood until 2010, when Attorney General
Eric H. Holder, Jr., reverted back toward the policy of Ms.
Reno. Mr. Holder’s policy, ‘‘Department Policy on Charging and Sentencing,’’9 stated that prosecutors ‘‘should
ordinarily’’ (not ‘‘must’’) charge the ‘‘most serious offense
that is likely to result in a sustainable conviction’’ and resurrected the ‘‘individualized assessment’’ principle, stating
that prosecutors should carry out an assessment of the facts
of a case, community needs, and federal resources and
priorities. Notably, the policy expressly superseded those of
Messrs. Ashcroft and Comey.
Three years later, Mr. Holder brought similar principles to bear with respect to mandatory minimum crimes.
His 2013 memo, ‘‘Department Policy on Charging Mandatory Minimum Sentences and Recidivist Enhancements
in Certain Drug Cases,’’10 authorized prosecutors to not
pursue mandatory minimum charges against low-level
drug offenders if the offense did not involve violence,
weapons, death, serious bodily injury, or minors, and if
the defendant had no significant criminal history (meaning, in general, fewer than three criminal history points
under the Guidelines). To be sure, Mr. Holder acted
against the backdrop of starkly increased numbers of
mandatory minimum offenders: from 40,104 in 1995, to
111,545 just 15 years later. His policy was plainly designed
to stanch, if not reverse, that trend. And it appears to have
had its desired effect: the percentage of federal drug
offenders sentenced without a mandatory minimum rose
from 40 percent (in 2012) to 54 percent (in 2015); likewise,
the percentage of drug offenders with two criminal history
points sentenced without a mandatory minimum
increased from 44 percent (in 2012) to 64 percent (in
2015).
Attorney General Sessions’ May 2017 policy11 takes the
DOJ back in the direction of the Ashcroft memo, though
not all the way back. It provides simply that prosecutors
‘‘should charge and pursue the most serious, readily provable offense,’’ including offenses with mandatory minimums and that carry the highest Guideline range. Rather
than provide specifics on when deviations are warranted,
the policy merely states that ‘‘[t]here will be circumstances
in which good judgment would lead a prosecutor to conclude that a strict application of the above charging policy is
not warranted.’’ It then states that a prosecutor may decline
to follow the policy based on ‘‘unusual facts’’—a phrase that
is neither defined nor illustrated by examples—and if the
decision is approved by a supervisor and documented. But
by explicitly rescinding Mr. Holder’s mandatory minimum
charging policy, Mr. Sessions’ policy plainly signals an
intent to return to an era when mandatory minimum
charges were the order of the day. And until any clarifying
pronouncement is issued (the policy authorizes the Deputy
Attorney General to issue one, but he hasn’t yet), prosecutors will be left to navigate their way through the seemingly
limited guidance provided by the policy.
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III. Sentencing Policies

The to-and-fro of the DOJ’s charging policies over the years
is, in general, replicated in its sentencing policies.
Mr. Civiletti’s policy bespeaks the pre-Guidelines era, when
judges dominated the sentencing decision-making process
with virtually unlimited discretion. The policy emphasized
that sentencing was primarily the judge’s responsibility and
that the prosecutor’s job was to make sure that all relevant
facts were provided to the court. The policy authorized
prosecutors to make a sentencing recommendation only if
it was required by a plea agreement (a so-called 11(c)(1)(B)
plea) or in an unusual case in which the public interest
warranted it—and even then, only after taking into account
the desirability of ‘‘maintaining a clear separation of judicial
and prosecutorial responsibilities.’’12 Indeed, the policy
explicitly directed prosecutors to avoid routinely taking
positions on sentencing.
Mr. Thornburgh’s Guidelines-era sentencing policy
was, not surprisingly, Guidelines-centric, but sparse. The
policy provided that supervisory approval was required for
a prosecutor to seek any departure not set forth in Chapter
5, Part K, of the Guidelines. Limited guidance indeed, albeit
for a sentencing regime that, at the time, had been in effect
for little over a year.
Ms. Reno’s policy carried forward elements of the policies of her predecessors. Like Mr. Civiletti’s policy, Ms.
Reno’s policy provided for prosecutors to make sentencing
recommendations when required by a plea agreement or
when the public interest warranted it. As to the latter, the
policy noted that, even under the Guidelines, a prosecutor
‘‘still has a significant role to play in making appropriate
recommendations’’13 with respect to both sentences within
the Guideline range as well as departures. Little guidance
was provided on when departures were appropriate, other
than a reminder of the Guidelines’ purpose—to avoid
unwarranted sentencing disparity—and an instruction that
prosecutors ‘‘should resist’’ a departure based on a reason
not allowed by the Guidelines.
Mr. Ashcroft’s policy allowed less room for prosecutorial
discretion. Downward departures from the Guidelines were
authorized only for cooperators, fast-track program defendants, and in other, undefined ‘‘rare’’ cases, and only with
supervisory approval. Moreover, the policy followed on the
heels of a separate memo, ‘‘Department Policies and Procedures Concerning Sentencing Recommendations and
Sentencing Appeals,’’14 which introduced a detailed
reporting regime in which prosecutors were required to
notify Main Justice in Washington, D.C., of a wide variety of
adverse sentencing decisions—primarily, those involving
downward departures granted over the government’s
objection. Read together, these policies were designed to
significantly limit non-government-sponsored downward
departures and to closely monitor—and, where appropriate,
challenge—the courts that granted them.
This approach persisted after Booker rendered the
Guidelines advisory. Deputy Attorney General Comey’s
memo directed that prosecutors ‘‘must actively seek’’

a Guideline sentence ‘‘in all but extraordinary cases’’ and
that supervisory approval was required to agree to a sentence outside the Guideline range.
But with five years of an advisory Guideline regime, the
lexicon of federal sentencing—and DOJ policy—shifted
again. The so-called § 3553(a) factors (set forth in 18 U.S.C.
§ 3553(a)) became paramount, with the Guidelines providing only an initial, non-binding starting point for determining what the sentence should be. That said, the DOJ,
even under Mr. Holder’s 2010 policy, made clear that, in
seeking sentences consistent with § 3553, the Guideline
range would still reflect the appropriate sentence in ‘‘the
typical case’’ and that prosecutors ‘‘should generally continue to advocate for a sentence within that range.’’15
Having said that, Mr. Holder’s policy also recognized
that, given the advisory nature of the Guidelines, sentencing advocacy (like charging decisions under his and
Ms. Reno’s policies) must be based on ‘‘an individualized
assessment of the facts and circumstances of each particular case.’’ Beyond that, the policy’s guidance was limited to
requiring that a prosecutor’s request for a departure or (in
post-Booker parlance) variance be based on ‘‘specific and
articulable factors’’ and approved by a supervisor. In short,
it left prosecutors with ample room to maneuver through
Guideline sentences they viewed as unduly harsh.
Mr. Holder’s 2013 memo also addressed sentencing in
mandatory minimum cases. The policy provided that, even
where a prosecutor pursued a mandatory minimum
charge, if the Guideline range was greater than the mandatory minimum sentence, the prosecutor should consider
whether a below-Guidelines sentence was sufficient. In
other words, the policy authorized prosecutors to treat
a mandatory minimum prison term not only as a floor but
also, in certain cases, potentially as a ceiling.
Mr. Sessions’ recent policy did away with Mr. Holder’s
mandatory minimum policy. And although it did not
explicitly rescind Mr. Holder’s 2010 charging and sentencing policy, it does not contain any reference to engaging
in an ‘‘individualized assessment’’ of sentencing factors, or
authorizing departures or variances based on ‘‘specific and
articulable facts.’’ That said, the policy—consistent with
Mr. Holder’s—provides that a Guideline sentence will be
the appropriate sentence in ‘‘most’’ cases and allows for
exceptions in ‘‘unusual cases’’ with supervisory approval
and documentation of the reasons. Semantics aside, the
two policies are not all that different, except when it comes
to mandatory minimums: Mr. Holder’s policy encouraged
not pursuing them in a broad category of cases, while
Mr. Sessions’ policy essentially does the opposite.
IV. The Sessions Memo: Pros and Cons

Promulgation of the latest DOJ charging and sentencing
policy has prompted vigorous reactions from both supporters and detractors. Its detractors have focused in particular
on drug cases. This comes as no surprise. Drug cases
account for 32 percent of the federal criminal docket and
two-thirds of all mandatory minimum cases. They have
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become the focal point of those who have decried the everlonger prison terms meted out to low-level drug offenders
and the resulting overpopulation of our prisons. Representatives of every major stakeholder in the criminal justice
process—and from both sides of the political and ideological aisle—have advocated for reform. Mr. Holder’s
description of the issue sums it up well: when announcing
his 2013 policy on mandatory minimums, he stated that in
our country ‘‘[t]oo many Americans go to too many prisons
for far too long, and for no truly good law enforcement
reason.’’16
The Sessions policy, for them, is the DOJ regressing.
As the National Association of Defense Lawyers put it,
prosecutors ‘‘are now required in every case mindlessly to
seek the maximum possible penalty.’’17 To them, the policy
‘‘resurrects the failed one size fits all approach to criminal
justice of prior Administrations.’’ Somewhat more temperately, Judge John Koeltl of the Southern District of New
York, in a recent column, pointed out the unfair nature of
mandatory minimum sentences (he did call the system that
produces them ‘‘deplorable on so many levels’’) and advocated an approach that focuses instead (as § 3553 does) on
having sentences ‘‘not greater than necessary to accomplish
the legitimate purposes of sentencing.’’18 Perhaps not surprisingly, some of the harshest criticism came from
Mr. Holder: describing the policy as ‘‘dumb on crime,’’ he
opined that this ‘‘absurd reversal’’ in DOJ policy was
‘‘driven by voices who have not only been discredited but
until now have been relegated to the fringes of this
debate.’’19
Supporters of the policy, on the other hand, have hailed
it as a return to much-needed aggressiveness in combating
crime—particularly drug offenses and violent crime.
Indeed, Mr. Sessions himself paved the way for this policy
with a memo he issued two months before, in which he
directed prosecutors to focus aggressively on prosecuting
violent crime and the drug trafficking that often accompanies it.20 That, in turn, was consistent with criticism of
proposed legislation that, like Mr. Holder’s policy, sought to
limit the impact of mandatory minimums. In letters to
Congress, numerous former high-ranking DOJ prosecutors
argued that such measures would endanger public safety and
make it harder for prosecutors to get drug offenders to
cooperate and help them build cases against the leaders of
drug organizations and gangs.21 Other federal law enforcement organizations echoed these concerns, also arguing that
the proposed legislation was based on the ‘‘myth and misunderstanding’’ that the federal prison population was
exploding and ignored the recent rise in drug epidemics and
violent crime.22 Similar concerns were even expressed in
writing by members of Congress—including then-Senator
Sessions—to their own colleagues.23
The National Association of Assistant United States
Attorneys, the union representing just over a quarter of
federal prosecutors, also had Mr. Sessions’ back. In
applauding his new policy, the union stated that mandatory
minimums helped reduce the crime rate in the 1980s and
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1990s, and that it was not a coincidence that crime rates
recently increased at the same time that prison populations
started to decline.24 And in response to a Washington Post
editorial critical of the new policy, the author of the ‘‘Crime
and Consequences’’ criminal law blog made the separationof-powers point that mandatory minimums are a creature
of Congress, and that prior policies that allowed for more
selective pursuit of such charges was ‘‘less compassion than
usurpation.’’25
Interestingly, in a recent decision upholding a life sentence for a web-based drug dealer, the Second Circuit (in
upholding that sentence) noted that ‘‘[n]o federal judge
needs to be reminded of the tragic consequences of the
traffic in dangerous substances on the lives of users and
addicts, or of the risks of overdose and other ramifications
of the most dangerous of illegal drugs.’’ The court further
stated that such consequences ‘‘constitute a principal justification advanced for the extremely lengthy sentences
provided by federal statutes and sentencing guidelines for
trafficking in illegal substances.’’26 Although not an
endorsement of the Sessions memo, it certainly acknowledges, if not legitimizes, some of the considerations that
animate it.
What impact the new policy will have on charging and
sentencing practices remains to be seen. To begin with, the
policy gives little specific guidance on when it may be
overridden. But examples abound. One could easily justify
continuing fast-track programs in districts with high
volumes of immigration or even drug cases, for the same
reasons they were expressly authorized even under the
stricter policies of Mr. Ashcroft. Offenders could be prosecuted, meaningful (even if not maximum) punishment
imposed, and resources would be freed up to pursue more
serious forms of modern-era federal crime, such as terrorism and cybercrime. Similarly, certain considerations have
long justified departure from ‘‘standard’’ DOJ charging
policies: weaknesses in the evidence; protecting sensitive
witnesses or informants or preserving them for more significant cases; global plea agreements in complex, timeconsuming, multi-defendant cases; and factors that satisfy
one or more of the many stated grounds for departure
under the Guidelines, to name a few.
In drug cases, Congress itself has provided a remedy for
many defendants for whom a mandatory minimum sentence would be unduly harsh: the safety valve, codified at 18
U.S.C. § 3553(f). Enacted in 1994, it provides a way for a lowlevel, non-violent, first-time drug offender to receive a sentence below the mandatory minimum. Indeed, in 2012, the
year before Mr. Holder’s mandatory minimum policy took
effect, 24 percent of all drug offenders convicted of mandatory minimum offenses received non-mandatory minimum sentences because of the safety valve. Indeed, these
defendants bear a striking resemblance to those intended to
be benefitted by Mr. Holder’s mandatory minimum policy.
Together with drug offenders who cooperate, nearly
40 percent of defendants convicted of mandatory minimum
charges do not receive a mandatory minimum sentence.
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Mr. Sessions’ new policy does not change that, and with
good reason: with cooperating defendants, DOJ presumably
has little incentive to change that; with safety valve defendants, DOJ is not in a position to override Congress.
Other recent legislative measures also have taken at least
some of the sting out of drug sentences. For example, the
Fair Sentencing Act of 2010 lowered the penalties for crack
cocaine offenses. And, without Congressional objection,
the U.S. Sentencing Commission has, over the last few
years, lowered in various ways the Guideline ranges for
drug offenses: for example, providing a lower base offense
level for less culpable participants in high-quantity drug
cases (2D1.1(a)(5)) and a six-level reduction for minimal
participants with specified mitigating factors (2D1.1(b)(16)).
Indeed, the Commission not only has incorporated the
statutory safety valve criteria into the Guidelines, but also
has provided (under 2D1.1(b)(17)) a two-level offense-level
reduction for those defendants who qualify.
In short, there is at least some reason to believe that the
Sessions policy’s detractors may be overstating the case for
how much it will alter current charging and sentencing
practices, at least for low-level, non-violent drug offenders.
But Mr. Sessions’ policy does not stop there; it applies to all
federal crimes. Thus, for example, the memo may have
more significant consequences for white collar defendants,
who do not generally face mandatory minimums but have
endured a steady escalation in recommended Guideline
punishment. So too for child pornography defendants,
some of whom face mandatory minimums but do not have
a safety valve to rescue them from otherwise-harsh sentences. And if the DOJ carries out, through criminal
enforcement, the current Administration’s pronounced
desire to crack down on illegal immigration, the Sessions
memo’s impact could be significant; 29 percent of all federal criminal cases are based on immigration violations.
For many such defendants, their main place of refuge
from current DOJ policy may be the same one they have
turned to since the Guidelines took effect, and especially
since Booker: the judiciary. Absent an immovable mandatory minimum, a judge is now empowered to impose a nonGuideline sentence so long as it is ‘‘reasonable’’—a standard that has proved quite elastic in practice. And courts
have employed this discretion to significant effect, imposing non-Guideline sentences 50 percent of the time (29
percent with government support, 21 percent without it).
This is a major difference between the impact of Mr. Ashcroft’s pre-Booker policies (when the Guidelines reigned
supreme) and the potential impact of the Sessions memo.
As with any new policy, time will tell the extent to which
the Sessions memo alters the landscape of federal charging
and sentencing. This is because that impact will be affected
by any yet-to-be-issued additional guidance, the behavior of
prosecutors in the trenches, and the reaction of other
branches of government—all of which are currently
unknown. But there is good reason to expect that the policy’s impact may leave both its proponents and detractors
less than entirely satisfied—which may be the best one can

hope for in our current, increasingly divisive criminal justice climate.
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