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The Missed Opportunity Of The CFPB’s Arbitration Rule

By Eric Mogilnicki and Eitan Levisohn

Law360, New York (July 31, 2017, 1:35 PM EDT) -- When Congress and the courts
turn to consider the Consumer Financial Protection Bureau’s new arbitration
rule,[1] it may be the process behind the rule — as much as its substance — that
determines whether the rule goes into effect. The bureau certainly had the time to
carefully consider every alternative: This regulation was finalized almost seven
years after the Dodd-Frank Act authorized an arbitration study and rule. Yet
despite all that time, the bureau missed or dismissed important sources of data
and insight that would have helped it better understand arbitration, its
alternatives, and the trade-offs resulting from a rule that will encourage class
actions and curtail consumers’ access to arbitration. Those missed opportunities
help explain why concerns linger about whether the arbitration rule is truly in the
public interest.

Notice and Comment

The Administrative Procedures Act is designed to prevent such missed
opportunities. First, every federal agency drafting a rule must “examine the
relevant data and articulate a satisfactory explanation for its action including a
rational connection between the facts found and the choice made.”[2] This is
doubly important when, as here, Congress has specifically directed an agency to
study an issue and to ground its rule in the results of that study.[3] Next, once the
rule is proposed, the agency must offer an opportunity for public comment on the
rule and provide a “reasoned response” to serious issues raised in comments.[4]
Among other benefits, this routine ensures that regulations are “tested via
exposure to diverse public comment” and that agencies “maintain [] a flexible and open-minded
attitude towards [their] own rules.”[5] While not an easy task, this process of analyzing and responding
to comments is both a legal obligation and good government.[6]
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The comments on the arbitration rule demonstrate the enormous potential of the notice and comment
process. The bureau received over 110,000 comments, and they contained thoughtful factual, legal and
policy arguments from an array of voices on all sides of the debate over arbitration. But the bureau took
this tremendous resource and used almost none of it to improve the final rule. Instead, the bureau
merely tinkered with the proposed rule. [7]
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In particular, the bureau seemed allergic to any suggestion that its arbitration study, which provided the
foundation for the final rule, could be improved or supplemented. Each such suggestion for additional
study was met with some combination of the following responses: “it would be too difficult;”[8] it would
not matter what we might find;[9] someone else should have done it already.[10] The following are just
examples of concerns about the process that led to the arbitration rule.

Costs of Class Actions

Multiple commenters suggested that the bureau’s analysis of the costs of class actions was incomplete
without more fulsome data about defense costs.[11] The bureau did not dispute the relevance of these
costs, nor did it claim to do more than generate estimates of defense costs, and even those were based
solely on settled federal cases.[12] Instead of pursuing a more concrete analysis, the bureau asserted
that such data is not publicly available and “would be too difficult or impossible to gather" since the
bureau would have faced claims of privilege.[13] A better approach to this issue would have been for
the bureau to make an effort to work with regulated entities to obtain relevant information while
preserving the privilege. Indeed, the bureau engages in such information-gathering efforts on a regular
basis.

The bureau also blamed others for not providing information, arguing that “firms that had been involved
in defending class actions could have produced data on their transaction costs during the Bureau’s Study
process but did not.”[14] However, the rulemaking process, as noted above, is designed to “examine ...
relevant data” — not to reward or punish stakeholders for not providing information. The bureau’s
decision to estimate defense costs for settled matters establishes the relevance of such cost data
without providing an adequate substitute for it. The bureau should have at least attempted a concrete
and comprehensive accounting of defense costs before balancing the costs and benefits of class actions.

Government Enforcement

The bureau was also surprisingly incurious about how government enforcement — including its own
enforcement program — has impacted the need for class actions. To demonstrate the need for class
actions, the bureau’s arbitration study analyzed the years 2008 to 2012 and estimated that unrestrained
federal class actions could generate an additional $342 million a year in payments to consumers of
financial products.[15] However, in the years since the period studied, consumers of financial products
have already received additional payments — without class actions — that greatly exceed that estimate.
The bureau’s enforcement actions have resulted in payments to consumers of $425 million in 2012,
$536 million in 2013, over $3.5 billion in 2014, and well over $6 billion in 2015.[16] And these numbers
do not even include the over $300 million in restitution provided through the bureau’s supervisory
function, or the additional amounts provided through proactive restitution by regulated entities in
anticipation of CFPB scrutiny.[17]

This enormous increase in payments to consumers raises an obvious question that is reflected in
multiple comments: Has the need for class actions been diminished by the size of the bureau’s own
enforcement program?[18] Unfortunately, other than briefly acknowledging that the bureau’s existence
may increase compliance (for which it made no downward adjustments to its benefit calculations,
despite conceding that it could lead to “overestimates”),[19] the bureau did not reach this issue. And
although the bureau repeatedly reminds regulated entities of the need to pay close attention to bureau
settlements and supervisory findings,[20] its arbitration study assumes that its actions have done
nothing to diminish the deterrence benefits of class actions. Instead, the bureau relied on data from
2008 to 2012 to value the benefit to consumers of additional class actions in the years 2018 and



beyond.[21] While it is odd enough to see an agency make policy in 2017 based on data from 2008 to
2012, it is stranger still when the agency itself has changed the regulatory landscape in ways that make
projections from that old data unreliable.

Future of Arbitration Provisions

Although the bureau was willing to predict a rosy future for class actions, it was seemingly disinterested
in looking forward into the future of arbitration or taking advantage of this opportunity to improve the
existing arbitration process. For example, the bureau treated the low number of arbitrations as entirely
static, and was dismissive of the prospects for its expansion or improvement through online services or
the types of consumer education materials that the bureau has promoted to address other issues.[22]
Nor was the bureau interested in learning what consumers who had been through arbitration thought
about their experiences, despite the very real possibility that regulated entities would substantially
reduce the availability of arbitration upon issuance of the rule.[23] This unwillingness to explore
expanding and improving arbitration, rather than discouraging it, further constrained the bureau’s
perspective on whether a combination of arbitration and public enforcement could protect consumers.

Conclusion

The bureau is correct when it asserts that “it is always possible ... to think of additional questions that
could have been asked.”[24] However, this truism does not mean that the bureau asked the right
qguestions or that it fully answered those it did ask. The purpose of notice and comment rulemaking is to
bring outside thinking to bear on an agency’s process. The bureau’s unresponsiveness to that outside
thinking suggests that the bureau’s focus on lifting barriers to class actions was too intense for it to
engage in a complete evaluation of the challenges, alternatives and consequences of the proposed rule.
Both Congress and the courts will now need to decide whether this incomplete evaluation provides an
adequate basis on which to make such a significant public policy.
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Protection Bureau.
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