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General Cable Corporation Pays $75.8 Million to
Resolve FCPA Investigations
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Conduct Related to China, Thailand, Indonesia, and Other Countries
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On December 29, 2016, General Cable Corporation (“GCC”), a global manufacturer
of wire and cable products, agreed to pay approximately $75.8 million in connection with a
non-prosecution agreement with the Department of Justice (“*D0OJ”) and a cease and desist
order with the U.S. Securities and Exchange Commission (“SEC”) to settle allegations that it
violated the anti-bribery, books and records, and internal controls provisions of the U.S.
Foreign Corrupt Practices Act (“FCPA”). The settlement, which includes an admission of
factual allegations but no criminal charges, requires GCC to pay a criminal penalty of $20.5
million to the DOJ and $55.3 million in disgorgement and pre-judgment interest to the SEC.
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Additionally, GCC’s former Senior Vice President responsible for sales in Angola,
Karl Zimmer, agreed to pay a $20,000 civil penalty without admitting or denying the SEC’s
findings that he knowingly circumvented internal accounting controls and caused FCPA
violations when he approved certain improper payments.
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In a separate administrative order with the SEC, GCC also agreed to pay an
additional $6.5 million civil penalty to settle allegations of “improper inventory accounting and
disclosure violations.”
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Background and Alleged Misconduct E&MrigALH1TH

GCC is a Delaware corporation headquartered in Kentucky that maintains a class of
publicly traded stock on the New York Stock Exchange. GCC engages in business through
various subsidiaries around the world and maintains separate geographic divisions that
oversee the operations of its subsidiaries.
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FCPA Investigations FCPA &

According to the SEC’s Cease-and-Desist Order, between 2003 and 2015, GCC’s
overseas subsidiaries made improper payments totaling approximately $19 million to foreign
government officials to obtain or retain business in Angola, Bangladesh, China, Egypt,
Indonesia, and Thailand, generating illicit profits of over $51 million on sales to state-owned
enterprises (“SOEs”).! GCC made these payments directly to foreign government officials or
through third-party agents or distributors, in the form of sales commissions, rebates, discounts,
and other fees.
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According to the admitted Statement of Facts between GCC and the DOJ, some of
these payments were made even though certain executives and employees at GCC knew that
certain of its foreign subsidiaries used certain third-party agents and distributors to make
corrupt payments to foreign officials in order to obtain and retain business in certain countries.
The DOJ faulted GCC in particular for knowingly and willfully failing to implement adequate

! GCC admitted in its Statement of Facts with DOJ to a smaller quantity of corrupt payments
for a slightly different time period: $13 million in corrupt payments between 2002 and 2013.
Additionally, the Statement of Facts does not reference GCC’s conduct in Egypt. Both the
Statement of Facts and the Cease-and-Desist Order indicate that the illicit profits totaled $51
million.
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internal accounting controls that required and/or ensured (1) due diligence of third party
agents and distributors, (2) proof that services had been rendered by third parties before
payment, (3) and oversight of the payment process to ensure that payments were made
pursuant to contractual terms or that payments were reasonable and legitimate.
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The specific conduct varied by each country:
BT HREERTR:

e In China, from 2012 to 2015, GCC’s subsidiary made improper payments to third-
party distributors or agents, typically in the form of “special discounts,” technical
services fees, design institute fees, or rebates, in connection with sales to SOE
customers, which constituted the majority of GCC’s sales in China.
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¢ In Thailand, from 2008 to 2013, GCC’s subsidiary gave “success fees” and rebates to
a Thai company with the understanding that the company would use the money, in
part, to make corrupt payments to Thai SOE officials.
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e InIndonesia, from 2011 to 2014, GCC’s subsidiary made improper payments to two
purported freight forwarders with the understanding that the freight forwarders
would use the money, in part, for corrupt purposes.
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e In Angola, from 2003 to 2013, GCC’s subsidiaries made improper payments in the
form of sales commissions either directly to employees of SOEs in Angolaor to a
third-party agent knowing that the agent would pass a portion of those payments to
officials at SOEs.
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e In Bangladesh, in 2013, GCC’s subsidiary made an improper commission payment to
a third-party agent with the understanding that the agent would use the money, in
part, for corrupt purposes.
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e In Egypt, from 2010 to 2015, employees of GCC’s subsidiary gave or offered to give
improper payments, including cash, gifts, or tips to employees of certain customers
of suppliers, some of which included Egyptian SOEs.
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Accounting Investigation £iHigZE

According to the SEC’s separate Cease-and-Desist Order relating to accounting
violations, from 2008 to 2012, GCC’s Brazilian subsidiary materially understated its cost of
sales and overstated copper inventory balances on its books and records, which were
consolidated into GCC’s financial statements. The inventory overstatement was due to both a
deliberate attempt to conceal missing inventory and accounting errors.
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In covering up the missing inventory, certain Brazilian accounting employees
manipulated the company’s accounting system by entering false entries for inventory values.
GCC executives knew generally that GCC’s accounting systems were highly manual and not
subject to centralized oversight, which presented financial reporting risks. Additionally, when
the improper accounting was reported to certain GCC executives in 2012, they actively
concealed the inventory overstatement from GCC’s executive management.
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The missing inventory in Brazil caused GCC to materially overstate its inventory by
$46.7 million and overstate its net income available to common shareholders by 21.6%, 11.3%,
and 29.8% in 2011, 2010, and 2009 and 8.8% and 13.8% for the first two quarters of 2012.
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Cooperation and Remedial Efforts BEC&F#EE 5

Both the DOJ and SEC acknowledged GCC'’s cooperation and remedial efforts. Both
agencies noted that GCC voluntarily and timely self-reported the potential FCPA violations and
identified further conduct as the investigation proceeded.
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Both agencies also credited GCC’s cooperation during the investigations by making
regular presentations on key finding, producing relevant documents and information,
including English translations of numerous documents, and making foreign-based employees
available for interviews.
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The DOJ and SEC also took notice of GCC’s remedial measures, including
terminating or taking disciplinary actions against employees who were involved in the
improper payments, appointing a Chief Compliance Officer with reporting lines to the CEO and
Audit Committee, enhancing compliance training, and adopting heightened controls on the
selection and use of third parties.
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As a result of GCC’s cooperation and remediation efforts, the DOJ gave GCC a 50%
discount off the bottom of the U.S. Sentencing Guidelines fine range.
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Consequences &

To settle the SEC’s claims that it violated the FCPA'’s anti-bribery, books and records,
and internal controls provisions, GCC agreed to disgorge $51.2 million dollars and pay $4.1
million in prejudgment interest. The SEC did not impose a civil penalty for the violations
based in part on GCC’s non-prosecution agreement with the DOJ, in which GCC agreed to pay
a criminal fine of $20.5 million dollars. GCC also agreed to self-report its FCPA compliance
efforts for the next three years.
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GCC further agreed to a $6.5 million civil penalty to settle allegations of “improper
inventory accounting and disclosure violations.”
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Observations and Lessons Learned & F15&EEIE)I

The GCC enforcement action is noteworthy for the related SEC action against GCC'’s
former Senior Vice President responsible for sales in Angola, Karl Zimmer. This action is
consistent with the DOJ’s and SEC’s public statements that they are focusing on enforcement
actions against individuals.
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This enforcement action is also noteworthy because of the separate SEC accounting
action. This may suggest that the SEC is using FCPA investigations to identify more traditional
accounting fraud cases.
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This settlement also reinforces lessons learned from other anti-corruption cases,
including the need to:

AORFNFELNGE T NEAE R B R A R ZE), SRFEER:

e Develop and implement effective internal controls designed to verify payments and
benefits provided to third parties, including discounts to distributors.
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e Ensure adequate oversight of the foreign business activities, particularly in
businesses and countries with a history of corruption or related issues.
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e Timely investigate and remediate reports or findings of improper activity.
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If you have any questions concerning the material discussed in this client alert, please contact the following
members of our Global Anti-Corruption practice

group:
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Eric Carlson #%L/& (Shanghai) +86 21 6036 2503 ecarlson@cov.com
Min He fa[# (Shanghai) +86 21 6036 2517 mhe@cov.com
James Yuan 557 (Shanghai) +86 21 6036 2516 jyuan@cov.com
Ping An & (Shanghai) +86 21 6036 2512 pan@cov.com
Huanhuan Zhang 3 3% %% (Shanghai) +86 21 6036 2515 hzhang@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard to the subjects

mentioned herein.
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In an increasingly regulated world, Covington & Burling LLP provides corporate, litigation, and regulatory expertise to help clients navigate
through their most complex business problems, deals and disputes. Founded in 1919, the firm has more than 800 lawyers in offices in Beijing,
Brussels, London, Los Angeles, New York, San Francisco, Seoul, Shanghai, Silicon Valley, and Washington.
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This communication is intended to bring relevant developments to our clients and other interested colleagues. Please send an email to

unsubscribe@cov.com(] if you do not wish to receive future emails or electronic alerts.
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