COVINGTON

NCH and HMT Avoid FCPA Prosecution
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On September 29, 2016, the U.S. Department of Justice (“DOJ") issued letters of declination to NCH
Corporation (“NCH”) and HMT LLC (*HMT”). Both companies are Texas-based “domestic concerns.”
The letter to NCH, an industrial supply and maintenance company, relates to an investigation into
possible violations of the anti-bribery provisions of the U.S. Foreign Corrupt Practices Act (“FCPA”)
based on alleged bribes paid by its Chinese subsidiary to Chinese state-owned customers. The letter to
HMT, a company that manufactures, supplies, and services aboveground liquid storage tanks for oil and
gas companies, relates to an investigation into possible violations of the anti-bribery provisions of the
FCPA based on alleged bribes paid by an HMT sales agent in Venezuela to Petroleos de Venezuela
S.A. (“PDVSA”) and bribes paid by an HMT distributor in China to state-owned customers.

The declination letters, which were issued under the DOJ’s recently announced enforcement pilot
program, include agreements by NCH and HMT to voluntarily pay disgorgement to DOJ. NCH agreed to
pay over $335,000 in disgorgement while HMT paid over $2.7 million—both amounts represent what DOJ
determined were the profits from illegally-obtained sales.
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A. Background and Alleged Misconduct BRMETEARLITH

NCH is an industrial supply and maintenance company based in Irving, Texas, with a subsidiary in China
(“NCH China”). In its declination letter, DOJ found that from early-2011 until mid-2013, NCH China
illegally provided things of value to Chinese government officials in order to influence their purchasing
decisions. As a preliminary matter, DOJ also found that state-owned and state-controlled customers of
NCH were “instrumentalities” under the FCPA.
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DOJ found that the bribes to the Chinese government officials were provided in the form of cash, gifts,
meals, and entertainment. All told, these illegal “things of value” were valued at over $44,000. These
expenses were described in NCH China’s internal accounting records as, among other things, “customer
maintenance fees,” “customer cooperation fees,” and “cash to customer.” DOJ explicitly noted that an
American-based NCH executive who oversaw NCH'’s business in China reviewed these expenditures.
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DOJ’s declination letter describes how NCH paid expenses for several employees of an NCH China
government customer to attend a 10-day trip to various U.S. and Canadian cities in June 2012.
According to the letter, only half of one day pertained to business activities, while the balance of the time
involved non-business leisure. DOJ determined that in total NCH paid approximately $12,000 for the
non-business related expenditures associated with the trip despite knowing that the guests were
government officials with whom NCH China had a pending sales bid. The declination letter also
describes how NCH knew at the time that the expenses were not used for legitimate business activities
and that the company had knowledge that the trip might violate the FCPA, although DOJ did not specify
in the letter why NCH believed the trip was a potential violation.
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DOJ concluded that the above activities were connected to sales that generated $335,342 in profits for
NCH, which is the amount that NCH agreed to disgorge.
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DOJ’s findings of HMT's illegal acts regard activity in both Venezuela and China. DOJ found that from
2002 until 2011, an HMT sales agent in Venezuela illegally paid bribes to PDVSA officials in order to get
PDVSA to purchase HMT products. HMT’s Venezuelan agent funded these bribes by quoting prices to
PDVSA that were substantially higher than the price HMT quoted to the agent. PDVSA then paid these
prices to HMT, which kept the amount it quoted to the agent and gave the windfall back to the agent as
purported commissions and subcontracting fees. Portions of these payments were then used by the
agent to pay bribes to PDVSA and others. DOJ noted that two HMT regional managers based in Texas
who were responsible for HMT’s sales in Latin America approved the commissions and subcontracting
payments to the agents. One regional manager was explicitly told by the agent that he was paying
bribes, while the regional manager had the information sufficient to put him on notice that bribes were
being paid by the agent.
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DOJ also found that in China from approximately 1999 through 2011, a distributor engaged by an HMT
subsidiary paid bribes to Chinese government officials in exchange for their purchase of HMT products.
DOJ determined that an HMT regional manager responsible for overseeing HMT’'s regional sales
received emails providing information sufficient to give notice that bribes were being paid by the Chinese
distributor.
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DOJ concluded that the above activities were connected to sales that generated $2,719,412 in net profits
to HMT.
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DOJ’s declination letters acknowledge that NCH and HMT fully cooperated with the DOJ, including
voluntarily self-disclosing the conduct and completing thorough and comprehensive internal
investigations. Importantly, and consistent with the admonition in the Yates Memo, DOJ explained that
the companies provided “all known relevant facts about individuals involved in or responsible for the
misconduct.” As described in the declination letters, the companies also promised to continue
cooperating in DOJ’s ongoing investigation of the individuals involved in the potential FCPA violations.
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DOJ also praised the steps NCH and HMT took to enhance their compliance programs and internal
accounting controls, two components of a “full remediation” effort that also included terminating or
otherwise taking disciplinary action against the individuals involved in the wrongdoing. In NCH'’s case,
this included taking action against “senior managers and lower-level employees involved in the
misconduct, as well as high-level executives at NCH’'s headquarters in the United States who oversaw
the subsidiary in which the China misconduct occurred.” In HMT’s case, this included terminating eight
employees; sanctioning ten employees; severing business relationships with the Venezuelan agent; and
severing business relationships with the China distributor. HMT also voluntarily severed business
relationships with seven other agents/distributors as a result of the investigation.
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In a new development, DOJ observed that NCH and HMT's agreement to disgorge all profits associated
with the misconduct was a crucial part of the companies’ cooperation. Other declination letters under the
pilot program have pointed to a company’s payment of disgorgement to the Securities and Exchange
Commission (“SEC”) in parallel proceedings when describing the company’s cooperation. However, the
NCH and HMT declination letters appear to be the first time disgorgement payments to DOJ, without
SEC involvement or in cases where the SEC likely lacks jurisdiction, have been treated as a part of
cooperation.
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C. Consequences g%

As described above, NCH agreed to pay $335,342 in disgorgement to the DOJ in connection with the
declination letter and HMT agreed to pay $2.7 million in connection with its declination letter. Of note,
the declination letters specifically conclude that DOJ's decision to close the investigations into NCH and
HMT offers no protection against prosecution “of any individuals, regardless of their affiliation with [the
companies]” Previous declination letters under the pilot program have not concluded with such
language, stating instead that DOJ “may reopen [its] inquiry” if “additional information or evidence” is
made available in the future.
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D. Observations and Lessons Learned Y2 FIKEAIEI

Disgorgement. The inclusion of disgorgement in the declination letters to NCH and HMT LLC is a
noteworthy development, one that calls into question the very understanding of what a declination letter
means. Up until now, when a company received a declination letter, it meant that no charges would be
brought, and, by extension, that negotiations with DOJ over penalties and disgorgement were
unnecessary. In recent cases under the pilot program, disgorgement was paid to SEC under parallel
investigations. By tying disgorgement to a declination letter, DOJ may be injecting new uncertainty into
the range of potential outcomes available to a company facing an FCPA investigation conducted solely
by DOJ. Moreover, DOJ specifically described disgorgement as a fundamental part of the companies’
cooperation, as opposed to a penalty or equitable remedy. By doing so, DOJ may be signaling that for
domestic concerns, disgorgement will become a pre-requisite to eligibility for a declination letter in the
future, along with self-disclosure and other core aspects of cooperation (e.g., making witnesses available
for interviews).
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Individual Prosecution. These declinations continue to evidence DOJ's emphasis on pursuing cases
against individuals involved in misconduct. Given that the declination letters mention multiple U.S.-
based executives and obligates NCH and HMT to continue cooperating, it will be interesting to see
whether individual charges are brought in connection with the alleged wrongdoing.
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Lessons Learned. This settlement also reinforces lessons learned from other anti-corruption cases,
including the need to:
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develop and implement effective internal controls and ensure that gifts, meals, entertainment,
and travel funds are used appropriately;
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adopt robust, risk-based control and audit procedures sufficient to prompt timely investigation of
red flags, particularly in geographic areas with a high risk of corruption; and
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timely investigate and remediate reports or findings of improper activity.
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If you have any questions concerning the material discussed in this client alert, please contact the
following China-focused members of our Global Anti-Corruption practice group:

WMRENAZ FEFHTIRITLHM R AEMEED), FRERNEDRE B SEYE P ER T

Dlo
Eric Carlson #4L&% (L&) +86 21 6036 2503 ecarlson@cov.com
James Yuan 3p%7 (E38) +86 21 6036 2516 jyuan@cov.com
Ping An £ (Lk38) +86 21 6036 2512 pan@cov.com
Anna Zhao #X7 (EEKHR) +1 202 662 5449 azhao@-cov.com
Huanhuan Zhang 3k (E38) +86 21 6036 2515 hzhang@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard to the subjects
mentioned herein.
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In an increasingly regulated world, Covington & Burling LLP provides corporate, litigation, and regulatory expertise to help clients navigate
through their most complex business problems, deals and disputes. Founded in 1919, the firm has more than 800 lawyers in offices in
Beijing, Brussels, London, Los Angeles, New York, San Francisco, Seoul, Shanghai, Silicon Valley, and Washington.
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This communication is intended to bring relevant developments to our clients and other interested colleagues. Please send an email to
unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.
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