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Qualcomm Pays $7.5 Million to Settle
Allegations of FCPA Violations in China
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On March 1, 2016, the Securities and Exchange Commission (the “SEC”) announced an
agreement with Qualcomm Incorporated (“Qualcomm”), a San Diego-based wireless
telecommunications company that trades on the Nasdaq Global Select Market, to settle
charges that it violated the Foreign Corrupt Practices Act (“FCPA”) by hiring relatives of
Chinese government officials to gain business advantages in the Chinese
telecommunications market. The SEC also alleged that Qualcomm provided gifts, travels,
and entertainment -- including hospitality at sporting events such as the Olympics -- to
Chinese officials and their family members to try to influence these officials to adopt and
retain its technologies. According to the SEC, Qualcomm misrepresented these improper
benefits in its books and records as legitimate business expenses. Qualcomm agreed to
pay a civil money penalty of $7.5 million to the SEC without admitting or denying the SEC
findings.
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Allegations 5%

The SEC alleged that from at least 2002 until 2012, Qualcomm provided things of value to
government officials at two Chinese state-owned enterprises (“SOEs”) and an unnamed
government agency (“Agency”) to try to influence these decision makers to adopt
Qualcomm’s wireless communication technologies and make regulatory decisions that would
expand the use of these technologies. Specifically, the SEC alleged that:

ERE & ERR, /0 N20024F Fif B 2 20124F, il m) iy o8 v B EA Ak ¢ “HEAR” D F—50K
B RIBURALE C “BLA” D BBURE G5t Ay, B REnEIZ L s 3 R s s i o
ZEAEHOR, FERITT A RIZ L EOR VG B . BART S, IR f6K:

Qualcomm provided full-time employment and paid internships to family members

and other referrals of foreign officials at the two SOEs and the Agency with the
purpose of trying to influence these officials to take actions that would assist
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Qualcomm in obtaining or retaining business in China. These referrals were often
requested by the foreign officials, and Qualcomm internally referred some connected
candidates as “must place” or “special” hires. Certain referrals of the foreign officials
did not meet the company’s internal hiring standards, and some even had previously
failed to obtain employment with Qualcomm through standard hiring process.
Qualcomm nevertheless offered them a job, and in some cases, Qualcomm created
new positions for these hires.
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For example, Qualcomm provided an internship for the daughter of a deputy general
manager of a subsidiary of an SOE after determining “that it would be important for
us to support given our cooperation with [the subsidiary].”
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Qualcomm provided a $75,000 research grant, internship, and subsequent
permanent employment to the son of an executive responsible for network planning,
construction, and maintenance at an SOE, despite the fact that the interviewers
concluded that the son did not meet the company’s hiring standards for the
permanent position. After the son joined, Qualcomm sent him on a business trip to
China during which he visited his parents over the Chinese New Year holiday, even
though his qualification for the assignment was questionable. The executive vice
president and president of Qualcomm’s Global Business also personally provided the
employee with a $70,000 loan to buy a home.

e ) R [ A — A4 B D 2R L RSP R A ) L TR B 1 75,000 SETHIBT AT
. L THEMZ JFIEXTHE, REHAEIANZSE R ILTARFE AR AR IE
AT AbRME. fEZ&mER) LT ARG, midiRih 2 B 2, etk 2
THEFYIELEE 7, Bk h Z R A R . mil BRI Rk
A7 BB S BGE SR B 45 T 1% 44 52T 70,000 SETTHERH 13K 5

In 2010, Qualcomm also hired an intern whom a human resources employee
described as “a MUST PLACE” because he was referred by the director general of
the Agency that had influence in China. When asked how critical is the hiring of this
referral for Qualcomm’s business, a high-level executive replied that, “[Q]uite
important from a customer relationship perspective.”
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In addition to hiring relatives of Chinese officials, the SEC alleged that Qualcomm
provided frequent meals, gifts, and entertainment to the officials and their family
members in order to influence them to adopt and retain Qualcomm-developed
technologies. These include airplane tickets, event tickets, luxury goods, sightseeing
tours, golf outings, and hospitality packages to “world class sporting events”, many of
which did not have a valid business purpose (e.g., tickets for spouses and children)
and did not go through any internal pre-approval process. These expenses were
recorded in a generic and non-descript manner.
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In particular, the SEC alleged that Qualcomm offered at least 15 foreign officials
lavish hospitality packages worth approximately $95,000 per couple at the 2008
Beijing Olympics without any appropriate vetting procedures. The company did not
identify any potential FCPA risks until July 2008, when a member of Qualcomm’s
finance department raised FCPA issues related to the Olympics with Qualcomm
counsel. A few days before the Olympics began in August 2008, Qualcomm
rescinded the five hospitality invitations that had been accepted due to FCPA-related
concerns.

A, RS SRR, EEARGATATE S B H R R N 2> 16 BANEE Rt 7
X RIAHMEZ 95,000 3T 2008 FFAb Mz S HEAHALAL, AR H A 2008 47 H
AINEH FCPA K, I il I 55 F B — 44 AR A G ) sy i) 5t 5 BRig 4
AR FCPA [/l Biz4T 2008 4F 8 HITHATHIJLR, il K FCPA AH IS RE H
T CAEHE R TR AR

Cooperation/Undertakings &1E/& %

As part of the settlement, Qualcomm agreed to self-report to the SEC for the next two years
with annual reports and certifications of its FCPA compliance. During the two-year term,
Qualcomm will undertake periodic review and submit reports of its remediation and
implementation of compliance measures to the SEC, including an initial report and at least
two follow-up review reports.
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Key Observations FE& I,

We offer below certain observations and analysis.
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First, the anti-bribery charge appears to be based solely on the misconduct of hiring
relatives of foreign officials to retain business, while the internal controls and books
and records charges appear to be based on the provision of gifts, meals, and
entertainment.
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Second, this settlement reinforces the position that the SEC adopted in its August
2015 settlement with BNY Mellon that providing a job for a relative of a foreign official
can be considered a “thing of value” under the FCPA. Unlike BNY Mellon and
several recent cases, Qualcomm was not ordered to disgorge any profits, even
though the SEC found that the company obtained billions in revenue from the sale of
chips and licenses to cellphone manufacturers. One possible explanation is that the
SEC may not have had evidence of causation to support a disgorgement award on
the type of corrupt market entry theory that was advanced in the February 2016
VimpelCom settlement.
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Third, although connected hiring has been referenced as part of a broader range of
misconduct in several China-related cases (such as Daimler, Paradigm, and
UTStarcom), this is the first case in which the SEC specifically alleged that hiring
relatives of Chinese officials violated the FCPA'’s anti-bribery provisions. In our
experience, employees in China may not necessarily view connected hiring as
improper. The Qualcomm settlement is a useful case study for educating China-
based employees about the FCPA risks associated with hiring.
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Fourth, this settlement offers some insights for companies -- especially those
currently under investigation by the SEC related to connecting hiring practices -- to
understand how the SEC would scrutinize hiring practices under the FCPA. When
examining Qualcomm’s hiring practices, it appears that the SEC focused on the
corrupt intent based on the employees’ statements in a series of emails, quoting
terms such as “MUST PLACE,” “special” hire, “special favor,” and “quite important
from a customer relationship perspective.” The SEC also concentrated on the
departure from the normal hiring practice when the company hired connected
candidates who lacked qualifications for the job or created new positions for some
hires. Aside from the hiring process, the SEC may also look at any favorable
treatment to that employee and his qualification for a specific work assignment once
employed.
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Fifth, the order also reminds global companies the importance of extending an
effective compliance program to their international operations. The SEC criticized
Qualcomm'’s insufficient internal controls outside the United States despite that its
extensive international operations accounted for more than 90% of Qualcomm’s
revenue. Among other things, the SEC criticized Qualcomm because:
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it did not have a company-wide chief compliance officer or a compliance officer
on the ground in China;
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it failed to provide regular substantive training or information to employees of its
Chinese subsidiaries;
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it lacked processes for vetting hospitality event invitations and for determining
whether events had an adequate business component;
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FCPA compliance was not considered in Qualcomm’s hiring process, and more
broadly, several important business functions such as HR and hospitality
planning “were not considered in Qualcomm’s FCPA compliance program”; and
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gift log and expense report deficiencies -- including missing gifts, meals, and
entertainment -- were repeatedly raised in internal audit reports.
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Finally, while it appears that the SEC advocates in the order that a company provide
anti-corruption trainings to HR employees and employees involved in event planning,
companies should be mindful to have a tailored training programs based on their
risks. The importance of training HR employees on connected hiring issues may
vary depending on the industry.
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If you have any questions concerning the material discussed in this client alert, please contact the
following China-focused members of our Global Anti-Corruption practice group:
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Eric Carlson (#74L 5%) +86 21 6036 2503 ecarlson@cov.com
Hui Xu (& 15) +86 21 6036 2508 hxu@cov.com
James Yuan (31%1) +86 21 6036 2516 iyuan@cov.com
Ping An (‘%°F) +86 21 6036 2512 pan@cov.com
Anna Zhao (& 77) +1 202 662 5449 azhao@cov.com
Huanhuan Zhang (7K XX %)  +86 21 6036 2515 hzhang@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard to the subjects
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In an increasingly regulated world, Covington & Burling LLP provides corporate, litigation, and regulatory expertise to help clients
navigate through their most complex business problems, deals and disputes. Founded in 1919, the firm has more than 800 lawyers in
offices in Beijing, Brussels, London, Los Angeles, New York, San Francisco, Seoul, Shanghai, Silicon Valley, and Washington.
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This communication is intended to bring relevant developments to our clients and other interested colleagues. Please send an email to
unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.

A58 OB A [ AT R A O R IR R B & R EOR R R A R R R T OB, I IR R =

unsubscribe@cov.com.

© 2016 Covington & Burling LLP. Al rights reserved. {58 firftF .
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