COVINGTON

China Releases Draft Amendments to Law
Governing Commercial Bribery
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On February 25, 2016, China released draft amendments (“Draft Amendments”) to the Anti-
Unfair Competition Law (“AUCL”) for public comment. Because the AUCL is the primary
legal authority in China on commercial bribery,’ the Draft Amendments could significantly
reshape the commercial bribery regime by: (1) more precisely defining commercial bribery,
including liability for bribes paid through third parties; (2) clearly including vicarious liability
for employers for the actions of their employees; (3) significantly increasing penalties for
commercial bribery for companies and for those facilitating bribes; (4) expanding the scope
of liability for inaccurate accounting records to include unrecorded payments of economic
benefits that constitute commercial bribery; and (5) including actions of certain public-facing
entities within the scope of commercial bribery.
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' The AUCL also regulates trade secrets, abuse of dominant position, misleading publicity, certain
promotional activities, spreading false information, and bid-rigging.
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Background of the Draft Amendments
BITERER

In releasing the Draft Amendments, the State Council Legislative Affairs Office
acknowledged that the current AUCL, enacted in 1993, no longer reflects current market
realities and the legal framework in China, specifically, that the penalties under the current
AUCL are too lenient. Similarly, China amended its Criminal Law in 2015, adding new
bribery-related crimes and also increasing penalties for corruption-related crimes. (See
Covington’s e-alert here.)
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Amendments to the AUCL Related to Commercial Bribery
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1. Clearer definition of “commercial bribery”

B WA E PR 1T N

The existing AUCL does not define “commercial bribery.” Rather, the existing AUCL simply

states that “business operators” (defined broadly?) shall not use “money, property, or any

other means” to bribe others in order to sell or purchase goods. Secret kickbacks or off-

book payments to other organizations or individuals to violate the provision.
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% The Draft Amendments would expand the definition of “business operators” slightly to include “natural
persons, legal persons, or other organizations engaged in the production or trade of goods, or the
provision of services.” Draft Amendments, Art. 2. This parallels the definition of “business operators” in
Art. 12 of Anti-Monopoly Law.
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The Draft Amendments would definition “commercial bribery” more specifically:
BITERFiH—LRAA E R W IHEKRITA:

Commercial bribery refers to a business operator providing or
promising to provide economic benefits to the opposing party in a
transaction, or to a third party able to influence the transaction, to
entice it to seek a transaction-related opportunity or a competitive
advantage for the business operator. Providing or promising to
provide economic benefits is [considered] offering a commercial
bribe; accepting or agreeing to accept an economic benefit is
[considered] accepting a commercial bribe.
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Under this definition, parties to a transaction are subject to enforcement for violating anti-
bribery laws, as are third parties that may or may not be part of the transaction, but
nonetheless have influence on the transaction. This change parallels recent amendments to
China’s Criminal Law to include bribes given to “other closely related persons” within the
scope of triggering criminal liability for giving bribes. (See Covington e-alert here.)
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2. Vicarious liability for employers for the actions of their employees
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The Draft Amendments would more clearly specify under what situation employers
will be liable for commercial bribes paid by employees.
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The Draft Amendments would distinguish between “giving bribes” and “taking bribes.” The
Draft Amendments would establish a presumption that bribes used by an employee to
obtain “business opportunities or a competitive advantage” for the employer should be
viewed as the act of the employer. In contrast, where there is evidence that an employee
takes bribes against the best interest of a business operator, the Draft Amendments would
not hold the employer liable. While additional clarification would be helpful, this new
provision would seem to reiterate the importance for companies of implementing adequate
anti-corruption procedures.
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3. More severe penalties for commercial bribery
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For non-criminal commercial bribery, the existing AUCL (Art. 22) imposes a fine of between
RMB 10,000 and RMB 200,000 (about US $1500 to $30,000), along with confiscation of
illegal income. The Draft Amendments would impose fines of between 10% and 30% of
business revenue attributable to the illegal conduct.
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In addition, the Draft Amendments (Art. 28) also would impose liability on others who knew
or should have known that someone is in violation of the unfair competition provisions of the
AUCL, but who continues to facilitate production, sales, warehousing, transportation,
network services, technical support, advertising, payment and settlement, and other
services. Fine for such “facilitators” is between RMB 100,000 and RMB 1 million (about
$15,000 to $150,000). The provision would seem to require a business operator to monitor
the marketing and sales activities of its business partners and distributors.
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In addition to the existing administrative enforcement measures under the AUCL, the Draft
Amendments (Art. 15) also would provide additional administrative enforcement powers to
the enforcement agency (the State Administration for Administration and Commerce and its
local affiliates, or AIC), such as seizing evidence and shutting down the business operator.
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The Draft Amendments (Art. 28) would call for a lighter or mitigated punishment for those
who cooperate with investigative authorities, including providing evidence. Simultaneously,
the Draft Amendments (Art. 30) would impose more severe penalties for non-cooperation
(Art. 30).
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4. False accounting entries or unrecorded payments of economic benefits may
constitute commercial bribery.
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The existing AUCL (Art. 8) states only that business operators are permitted to expressly
give discounts and commissions to a counterparty or to an intermediary, provided that the
business operators that make or receive those payments accurately record them in their
accounting books.
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The Draft Amendments would broaden these provisions by requiring business operators to
accurately record all economic benefits in their accounting books and contracts, and that
failure to do so constitutes commercial bribery. The Draft Amendments do not provide
additional guidance on what level of detail or accuracy is required to comply with this
provision, but the provision seems to echo the books and records provisions of the US
Foreign Corrupt Practices Act.
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5. Benefits Leveraged from Public-Facing Services
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The Draft Amendments would prohibit benefits obtained by business operators “in the
course of” or “through” public service. The language of the specific provision is not clear,
but it would seem to apply to misuse of authority to reap improper benefits (for an
organization or individual) in the context of public-facing organizations -- potentially public
utilities, public hospitals, public institutions, or similar organizations. (Covington's e-alert
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summarizing the most recent FCPA case involving payments to employees of state-owned
entities in China can be found here.)
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This new provision suggests that legislators realize the existence of economic benefits in
the area of public service that may well constitute commercial bribery. For example, various
recent amendments to and new regulations in the healthcare sector point the potential for
healthcare institutions and individual healthcare providers to benefit from improper
interactions with external companies. (See Covington’s e-alert and translation of the
“Notice of Nine Prohibitions for Strengthening Ethical Conduct in the Healthcare Industry” in
2013 here, and e-alert and translation of new rules on healthcare donations.).
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Next Steps
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Covington is tracking these developments closely. The comment period ends on March 25,
2016. We anticipate that following the review, the Draft Amendments may be further
revised but should likely move quickly to China’s
legislative body, the National People’s Congress, for enactment.
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If you have any questions concerning the material discussed in this client alert, please contact
the following China-focused members of our Anti-Corruption Practice Group:
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Eric Carlson #fL/% (Shanghai) +86 21 6036 2503 ecarlson@cov.com
Hui Xu ##% (Shanghai) +86 21 6036 2508 hxu@cov.com
Ping An & (Shanghai) +86 21 6036 2512 pan@cov.com
James Yuan 3&%7 (Shanghai) +86 21 6036 2516 jyuan@cov.com
Anna Zhao &7 (Washington) +1 202 662 5449 azhao@cov.com
Huanhuan Zhang 5k ¥ ¥X(Shanghai)+86 21 6036 2510 hzhang@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting
with regard to the subjects mentioned herein.

FBALTEMEAEMTEEELNMEMR. EEERFRBAPRENEIRBITHIN I KEFFERER

In an increasingly regulated world, Covington & Burling LLP provides corporate, litigation, and regulatory
expertise to help clients navigate through their most complex business problems, deals and disputes.
Founded in 1919, the firm has more than 800 lawyers in offices in Beijing, Brussels, London, Los
Angeles, New York, San Francisco, Seoul, Shanghai, Silicon Valley, and Washington.
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This communication is intended to bring relevant developments to our clients and other interested
colleagues. Please send an email to unsubscribe@cov.com if you do not wish to receive future emails or
electronic alerts.

ABER S ERBTNE A REMEXBNEIERBEXNEE. MREERTH BN B ER s R B,
B& XM ZE unsubscribe@cov.com.

© 2016 Covington & Burling LLP. All rights reserved. © 2016 &3 iR EITESZHR. REBRENF.
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