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Background 

In a memorandum and accompanying speech this week by U.S. Deputy Attorney General Sally 
Quillian Yates, the Department of Justice (“DOJ”) announced a major new initiative designed to 
target and pursue “accountability from the individuals” who “perpetrate corporate wrongdoing.”  
The DOJ memorandum provides six specific policy instructions to DOJ attorneys, both in 
Washington D.C. and the U.S. Attorneys’ Offices, on the investigation and resolution of criminal 
and civil enforcement matters involving corporations and their employees.  Media reports 
describe the memorandum as the first major policy announcement by the new Attorney General, 
Loretta E. Lynch.   

DOJ Memorandum 

The DOJ memorandum initially acknowledges the substantial challenges to pursuing individuals 
who “perpetrate corporate wrongdoing.”1  As the Deputy Attorney General stated, “[t]hese cases 
can present unique challenges for DOJ’s agents and attorneys: there are complex corporate 
hierarchies, enormous volumes of electronic documents and a variety of legal and practical 
challenges that can limit access to the evidence we need.”2  She further explained that “[i]n 
modern corporations, where responsibility is often diffuse, it can be extremely difficult to identify 
the single person or group of people who possessed the knowledge or criminal intent necessary 
to establish proof beyond a reasonable doubt.  This is particularly true of high-level executives, 
who are often insulated from the day-to-day activity in which the misconduct occurs.”   

The DOJ memorandum cites the following six steps in pursuit of individual corporate 
wrongdoing: 

1. In order to qualify for any cooperation credit, corporations must provide to DOJ all 
relevant facts relating to individuals responsible for the misconduct. 

The memorandum states that in order to be eligible for any so-called “cooperation credit,” 
companies “must identify all individuals involved in or responsible for the misconduct at 

                                                

 
1
 See “Individual Accountability for Corporate Wrongdoing,” dated September 9, 2015: 

http://www.justice.gov/dag/file/769036/download 
2
 See prepared text of speech given by Deputy Attorney General Yates on September 10, 2015: 

http://www.justice.gov/opa/speech/deputy-attorney-general-sally-quillian-yates-delivers-remarks-new-
york-university-school 
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issue, regardless of their position, status or seniority, and provide to the Department all facts 
relating to that misconduct.”  The memorandum recognizes explicitly that the provision of 
information as to individuals must respect the “bounds of the law and legal privileges.” 

If a company seeking cooperation credit declines to learn or provide all facts related to the 
individuals involved in or responsible for the misconduct at issue, then its cooperation will 
not be considered a mitigating factor and DOJ will not support a cooperation-related 
reduction at sentencing.  Where a corporation’s continued cooperation is necessary post-
resolution, the “plea or settlement agreement should include a provision that requires the 
company to provide information about all culpable individuals and that is explicit enough so 
that a failure to provide the information results in specific consequences, such as stipulated 
penalties and/or a material breach.”  

2. Criminal and civil corporate investigations should focus on individuals from the 
inception of the investigation. 

The memorandum directs criminal and civil DOJ attorneys to “focus on individual 
wrongdoing from the very beginning of any investigation of corporate misconduct.”  Doing 
so, the memorandum says, will increase the likelihood that individuals with knowledge of 
corporate misconduct will cooperate against those higher up the corporate hierarchy, and 
will “maximize the chances that the final resolution of an investigation uncovering the 
misconduct will include civil or criminal charges against not just the corporation but against 
culpable individuals as well.” 

3. Criminal and civil attorneys handling corporate investigations should be in routine 
communication with one another. 

The memorandum emphasizes that criminal and civil DOJ attorneys should be in “[e]arly 
and regular communication” with one another, as such communication “can be crucial to 
[DOJ’s] ability to effectively pursue individuals” in both kinds of cases. 

4. Absent extraordinary circumstances or approved departmental policy, the DOJ will 
not release culpable individuals from civil or criminal liability when resolving a matter 
with a corporation. 

DOJ attorneys are instructed not to “agree to a corporate resolution that includes an 
agreement to dismiss criminal charges against, or provide immunity for, individual officers or 
employees,” nor one that releases civil claims relating to liability for such individuals.  Any 
such release of criminal or civil liability must be due to “extraordinary circumstances” and 
must be “personally approved in writing by the relevant Assistant Attorney General or United 
States Attorney.”  There may also be exceptions for approved Departmental policies such as 
the Antitrust Division’s Corporate Leniency Policy. 

5. Corporate cases should not be resolved without a clear plan to resolve related 
individual cases before the statute of limitations expires, and declinations as to 
individuals in such cases must be memorialized. 

 
The memorandum provides that if the investigation of individual misconduct is not over by 
the time a corporate resolution is ready to be authorized, DOJ attorneys will need to 
memorialize the “potentially liable individuals, a description of the current status of the 
investigation regarding their conduct and the investigative work that remains to be done, and 
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an investigative plan to bring the matter to resolution prior to the end of any statute of 
limitations period.”  If, at the conclusion of the investigation, a decision is made not to bring 
civil claims or criminal charges against individuals, the reasons for that decision must also 
be memorialized and approved by the U.S. Attorney or relevant Assistant Attorney General. 

 
6. Civil attorneys should consistently focus on individuals as well as the company and 

evaluate whether to bring suit against an individual based on considerations beyond 
that individual’s ability to pay. 

The memorandum reminds Department attorneys that a decision regarding whether to file a 
civil action against an individual should consider not only whether the individual has 
sufficient resources to satisfy a judgment, but also whether the “misconduct was serious, 
whether it is actionable, whether the admissible evidence will probably be sufficient to obtain 
and sustain a judgment, and whether pursuing the action reflects an important federal 
interest.”  The memo also states that “the fact that an individual may not have sufficient 
resources to satisfy a significant judgment should not control the decision on whether to 
bring suit.” 

Implications 

While the DOJ memorandum is not binding law, it is a source of practical guidance for DOJ 
attorneys and law enforcement agents and will involve several changes to the U.S. Attorneys’ 
Manual and other Departmental guidance.  It remains to be seen how significant a change these 
policy directives will have on individual prosecutions and corporate civil and criminal resolutions.  
But one thing is clear: DOJ is trying to send a message to the public and to agents and 
prosecutors across the country that the twin goals of punishment and deterrence will not be 
served unless individuals, as well as companies, are held accountable for corporate 
wrongdoing.   

We view the implications of the memorandum as distinct for criminal and for civil cases.  In 
criminal matters, the effect of DOJ’s policy announcement is hard to predict and may not 
represent a significant change.  For example, the guidance on cooperation credit does not 
appear to represent a departure from current practice.  To be sure, the Deputy Attorney General 
stated yesterday that the memorandum represents a “substantial shift from our prior practice,” 
and added that “we’re not going to let corporations plead ignorance.”  Yet the memorandum 
reflects practices that are already employed by numerous DOJ components and U.S. Attorneys’ 
offices, and reflects prior DOJ guidance, such as a September 2014 speech by Criminal 
Division leadership declaring that “[v]oluntary disclosure of corporate misconduct does not 
constitute true cooperation, if the company avoids identifying the individuals who are criminally 
responsible.  Even the identification of culpable individuals is not true cooperation, if the 
company fails to locate and provide facts and evidence at their disposal that implicate those 
individuals.”3   

In civil cases, the memorandum may have more pronounced effect.  Its apparent prohibition 
(with some exceptions) on the release of individual liability within corporate settlement 

                                                

 
3
 See text of speech given by Principal Deputy Assistant Attorney General for the Criminal Division 

Marshall L. Miller on September 17, 2014: http://www.justice.gov/opa/speech/remarks-principal-deputy-
assistant-attorney-general-criminal-division-marshall-l-miller 
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agreements may complicate the negotiation and execution of corporate resolutions.  In certain 
civil settlement agreements, for example, DOJ has agreed to release employees from at least 
civil liability.  Yet the new guidance would appear to mark a shift in this practice, providing that 
“absent extraordinary circumstances, the United States should not release claims related to the 
liability of individuals based on corporate settlement releases,” and that any such releases must 
be personally approved in writing by the relevant Assistant Attorney General or U.S. Attorney. 

The memorandum may also produce increased civil enforcement action against present and 
former company employees, even if the individual has few resources to satisfy any demand, 
judgment, or claim for payment. For example, in civil False Claims Act settlements, which often 
result in corporate but not individual dispositions, DOJ may more often insist on enforcement 
actions against individuals.  This may alter the way in which companies investigate potential 
wrongdoing, not to mention the possible impact on the careers of the affected individuals, who 
may now more frequently confront civil enforcement and possible related suspension or 
debarment penalties.  In this regard, the Deputy Attorney General declared that “[t]hese 
individual civil judgments will also become part of corporate wrongdoers’ resumes that will follow 
them throughout their careers.”4  

It appears that “purely civil” corporate investigations may become less likely, and that clients 
ought to consider whether and how criminal prosecutors may become involved in such 
investigations.  As noted above, the guidance requires civil and criminal attorneys to be in 
“routine” communication with one another throughout an investigation.5  The major lasting 
impact of these policy changes may in fact be increased civil enforcement, as opposed to 
additional individual criminal guilty pleas.  As the Deputy Attorney General acknowledged in her 
speech yesterday, “[l]ess corporate cooperation could mean fewer settlements and potentially 
smaller overall recoveries by the government.  In addition, individuals facing long prison terms 
or large civil penalties may be more inclined to roll the dice before a jury and consequently, we 
could see fewer guilty pleas.  Only time will tell.  But if that’s what happens, so be it.”   

It bears note, however, that DOJ has not announced any additional resources -- agents, 
attorneys, etc. -- to implement the new guidance.  So only time will tell if practice can keep up 
with policy here.    

The Deputy Attorney General stated yesterday that in order to “codify and supplement” the 
changes announced in the memorandum, DOJ will be revising several guidance documents, 
including the Principles of Federal Prosecution of Business Organizations contained in the U.S. 
Attorneys’ Manual.  We will be watching closely to see if the changes made to the “Principles” 

                                                

 
4
 Id. 

5
 This requirement builds on prior directives, which, for example, already require parallel coordination and 

investigations in qui tam cases.  See prepared remarks by Assistant Attorney General for the Criminal 
Division Leslie R. Caldwell on September 17, 2014, including that “[w]e in the Criminal Division have 
recently implemented a procedure so that all new qui tam complaints are shared by the Civil Division with 
the Criminal Division as soon as the cases are filed”: http://www.justice.gov/opa/speech/remarks-
assistant-attorney-general-criminal-division-leslie-r-caldwell-taxpayers-against. Of course, in criminal 
investigations, Rule 6(e) of the Federal Rules of Criminal Procedure limits prosecutors’ ability to share 
grand jury information with their civil counterparts, which means that prosecutors may be structurally 
limited in what they can share with civil DOJ attorneys.   
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go beyond what is contained in the memorandum, marking an even greater policy shift than 
what DOJ announced this week.    
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This information is not intended as legal advice. Readers should seek specific legal advice before acting 
with regard to the subjects mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise 
to enable clients to achieve their goals. This communication is intended to bring relevant developments to 
our clients and other interested colleagues. Please send an email to unsubscribe@cov.com if you do not 
wish to receive future emails or electronic alerts.   
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