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HZELES{0f CHet SEAMHTIAC| 21
Huawei v. ZTE (Case C-170/13)*

Covington & Burling LLP, #17[0l| t15 A} | Peter D. Camesasca ZZIA HSA} | &| X| &
D D D D D D D i D 0 i o 0 D o 0 ) 0 0 D 0 o i o0 50

2015 7¥ 16Y, SPAATte] el SHAPHA A (CIEU; Court of Justice of
European Union)= W #E7150] @8 7|t Huawei v, ZTE AFA(C—170/13)"
of ot HALS Astact SHAMHAHAE FEH4ES|(SEP; Standard Essential
Patent)” 2427t E5]WS Haljshs Aoz A 5= 53] AMAE A2 HaiaA]
AARS BT B9, o)A AOIAE ol2izt Bel7t AR 21912 dhgole)

I 2 2= qltka FAlsFI
AL 20139 49 5Y, 59 FHA=2 2 (Disseldorf) AHYo] ZTE(ZTE
Deutschland GmbH)E A& &t Huawei(Huawei Technologies Co. Ltd)2]
LTE(Long Term Evolution) ¥&=ZLE5| A4S0 Talo] GHAPH AT A A A
A4 HAS 23T AoA vHREU, o= sk, fHEARARHAE AR
FRAND(Fair, reasonable, and non—discriminatory) 92l &}of &4 (fair)d}ar 2]

(reasonable)o] ™ H|x}HZ] ?l(non—discriminatory) Hkx) o 2 AA)E|E 17| &2 3t SEP

o &

¥.9x7} SEP E3] 0] AR /AR Tk uf 92l 7% 2K Treaty on the
Functioning of the European Union, 0]5} ‘TFEU'g} 3tth) A10227F 2A45H= A%
AufA 2 919] gl g = =R, T ok 7ol X9 &l g =AE

A=sA =gl

*) Bt A5 AelAel Al ulgos A4 Aoln, A WMol Bl ST skl A sk A2 o ettt
1) CJEU, Case C—170/13, Huawei Technology Co, Ltd v ZTF Corp,, ZTF Deutschland GmbH,
2) Standard essential patent, 0|3} ‘E=LFES] E= ‘SEP'E} gl



H 252 +-E5{0] chst STAPHREA O] 28 : Huawei v, ZTE (Case C—170/13)

[ AR ARl S SEP A9 SEREEA A o4
AR EE Aol AuA 9] do s 7hrg 4 gk

4 FEAPYA B4 SEPS] HoHFA7H 2] T (awfulness) S AR o, 7
7R BT ANANH el Bl U Y| BB Aole] FHS Ao} drkn
BREEEY AHE 0 Rl AAAAIES] HETE HaAke] AR X19) bl s

A ¥Rt o 2] & Q] AF3Hexceptional circumstances)oA+= A9 F-&of = 5~ A

0!

I, ‘o9& Q1 =] A9

FHARI AT o ARt o] fiof 2 ofsiA| o] 24 vt wElE T HeoflA &
Aaligtd AbdShE T AAo] =il B, fEARAR s T olRE, ofRl A
o] x5S il ARtole= A3 o7 slie 5317t #2255 A9E
B =514 = o]87) Huawei’} E23}7] 7L (standardization body)oll FRAND 2] fof
AN FE-S 7T, WEo] B7F5Hirrevocable) AFAE2lE 31T S St o
23t AA 5] gt AFAE o= A|3x}ol|A] BEFEES] B.9A7} FRAND 27
Al sHlth= A 7] (legitimate expectations) & -2Fgtct, ]Eﬁ’_} el A

L glo]dA(license) Q] AR} ‘O] EAFO 2 =(in principle)? G802 AR 4= Q)

3
;

3) Case C—170/13, 142,
HE . “[Tlhe Court must strike a balance between maintaining free competition — in respect of which primary law and, in
particular, Article 102 TFEU prohibit abuses of a dominant position? and the requirement to safeguard that proprietor’s
intellectual—property”

4) Case C—170/13, 153,
B “In those circumstances, and having regard to the fact that an undertaking to grant licences on FRAND terms creates
legitimate expectations on the part of third parties that the proprietor of the SEP will in fact grant licences on such terms, a
refusal by the proprietor of the SEP to grant a licence on those terms may, in principle, constitute an abuse within the meaning of
Article 102 TFEU,”
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. SEP EFA7F AR A A9 F8o2 HH7A] 7] A7t

2=

QAP TS A A 9ol QL SEP HgR-e] HEA R (=S ALe

g ARES Al FA] F 2lE 2o ou gt 204 A9 FEo2 HIHA A

() HelaA7HA=ell A, SEP H42h= 53] Feidtz F4 5= ARAelAl 53] A

7k A= 53] 2 1 F3) Walo] diste] ¥h=A] B8 (alert) 3o ghct.” o]#gh AL

AFEE 278h= olfi= SEPY] ajdH= FE50°] B7] Hee=, 53] M3 4 A
A]

=
SAREol AMIEE] Al 7 AHAE AAHA] Skl e k= J17] mhiEelTh

(2) 531 Ml 4 AR8A7E FRAND {2]of uh& gho] A2 Alof 412 oJAK(willingness
to conclude a licensing agreement)S ¥A|3HH, SEP 2-3A}= FRAND 3] 5}2] 2}
oA S AR Hofsfjof git}, o] Aok o= EEE (loyalty) 52 1 A

W= gAISof Sttt FEAPHA RS REEeES] Bt &8 Higt A
[e]

sz Qlsto] B3] HaA7t o2t AR & Ho|gh= 7|d7F E£Agc= ¢
A Hahtt o|yeh Asfl= A 20143 11¥99]] ¥ = Wathelet 53 (Advocate

=
General)2| 24”3 thsjolct, Wathelet e 58] AHgAL WA 2ol A
o A2 SIS EAT A TEHA] YTk Yolsirt, 2812 SEP HAAr} R
A, olma HHANE, 58] WAk FYEh AFAIA FRAND f12jo] w2 2ol

2 Aoke] Horg Ao AAlsof g Anakgict,

(8) 7L Fofl 53] Halrt= FA = 53] AHA= SEP HFA=RE W2 Al Hoffer)
off thste] “dAsHAl(diligently)” HH¥slof gt FHAMHA T s 1 HHS 5ol

5) Case C—170/13, Y61,
R Y[I]t is thus for the proprietor of the SEP in question, first, to alert the alleged infringer of the infringement complained
about by designating that SEP and specifying the way in which it has been infringed,”

6) Advocate General Wathelet2] Opinion, Case C—170/13, 2014 11 20,

7) Advocate General Opinion, Case C—170/13, 9 85.
HIL: “[Tlhe SEP—holder must, in any event, present to the alleged infringer a written offer for a licence on FRAND terms/---].”
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w231 412]9] Y (in good faith)S =5=3slloF 3, g 84 55 ofF+= ATAQI
Qagol| 7| 2sto] | ojof ghrhal Bigleh, 53], o] 81 ARGAL AAISES A
H(delaying tactics)S ARESIA] rotof Shrf= A
o] /JATE GHQIA| of Fof w3t OFo] A7|1E 4= YA, FHARI AT
7F 23L555 Bkt 55 sl YA Abol 9] ofsiitA|o] #ES Y] f15}o]
E5] AR R A== AFAES] 3E 7S AAEE 2o ofsE 4= gl
1) 53] Atz A== ARAZE SEP H{AR0] Aljke: A-E A9, AR
SEP H-92 o)A 4145814 Ao & FRAND Y]of w2 131221 tiek(counter—
offer)& AA"sfoF det, 1A k& S, AMEAR= SEP WAk 397t A1)
e-goletal sk ZsHA Hdt,
2)E3] HAE FH %= AFgA7F SEP BgAL] 7]4-S glo] A Aok 42 oA
A 739, AREARE REEA] FAF QL tijte] ARE AR Yy oz Ao
T HEIE Algslof st o) 23 H5Folu ofigt P42 w 7hssl)
BAF AP B olli= 24 2] SEP AR89 = 2 sfof gt

2
>
X
rr
= A

°f

o 2

(4) T ol d2 FoUTt ool XA S AS, PARES =AY 42 AA| o]
E32el A3 AT AL LT 4 ok Ged] A5 A7ISe] Aol 7)xw &

A9 8ol sFEA] =t o] 2 AlE/ /g2
7] 21Rt AR (ClE E0l, AF B E v AU A
2 SEP H{A7F B224-E3| 49

V. 53 AHgRE] A

=5 AR FAEE AGAE 5519 S (validity) S THE 4 ek, AR

8) Case C—170/13, 1 65.
9) Case C—170/13, 1 66,
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A7} wes] 2ARWES Hai7] gleto] “Autxel Wow FAS Axkat 2H]7) Hol
ot = 4] %%fz % ore she Aot AL8A] Aok A oAt 249

2= Qitha ®okrh o] A 2014 Samsung AP A AU 5] Q] Lol A 3
Ao 75t d A & shboltt, 1 o] AREAFE FRAND 92 sfof] @Akt 21a)s}
A APE ekal H7] wizolnh, of#l ARdolA FARIAEAE ARSART A
A5} (diligently) 41229 928 #4314 (in good faith) XA §lo] g AL o+
stATh. 22y F9lo] 1 "o iKwillingness) & 2JvIsh=A19] Al disis= 2ld=
o] ol AT
I Etekal oJ4ds] H 7HA] R ol 'ot vk A, FEAR A A=

FUHES BGUOR Asto] B3| HA AEHOR AR x9S ZH=A|
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10) Case C—170/13, 1 69.
11) Advocate General Opinion, Case C—170/13, 995,
12) Commission, Case AT.39.939 — Samsung — Enforcement of UMTS standard essential patents,
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off o= wahAl bt TR, AR 1919 Aol dheiM= F APF = v
oA A7ISHA] ehokar, AAA HA AR @2 29| @-g o Fof] ZLA]7] wiite] oo
et &A% T1of| ghefjof hetal TASHATE, Wathelet HF2h2 8IS WAl TR
SHA] QEXAIRE, E—E%—’F—E—?ﬂ Hf-Ho] AgE| 0= Aol A o] AujE] 2|95 FofshA]
3 AAFslof sh= AR olekal shyit.

=4, ol WHo] RFUES|eL whedstel FAR O Agof tiste] WA FEAE
ZAebekittaL s, 1 f9l= & 1Y BT AR - &, S5V 5SS AR
— o akata @it} welA Es)7F ARAALY] EZH4E S| (de facto standard essential
patent)d 749} H|EFH4E3] (non—standard essential patent)d 3%, 53 2S

A7) dRfA 02 FRAND 7]&0] &k 2holdag |2 shdle 49 solAe old

= S . }\%
a7 ke 4= ok AeEo] WAT, ALSA} sl M Aok AAS 917 BA oA
FAIRE 7o) SEP B4k wAl 27] ok sfok gtk GuAbEATas] Qe
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