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On August 3, 2015, the Department of Defense (“DoD”) published a proposed rule to amend the
Defense Federal Acquisition Regulation Supplement (“DFARS”) to provide guidance for
evaluating the reasonableness of prices using data other than certified cost or pricing data. 80
Fed. Reg. 45,918 (Aug. 3, 2015). It attempts to clarify the data an agency can use to establish
reasonable prices in situations when full and open competition is absent. The proposed rule
implements Section 813 of the National Defense Authorization Act of 2013.

When contracting by negotiation, the proposed rule makes market-based pricing the preferred
method of establishing a fair and reasonable price in situations without adequate competition.
80 Fed. Reg. at 45,920. It defines “market-based pricing,” as “pricing that results when
nongovernmental buyers drive the price in a commercial marketplace. When nongovernmental
buyers in a commercial marketplace account for a preponderance (50 percent or more) of sales
by volume of a particular item, there is a strong likelihood the pricing is market based.” 80 Fed.
Reg. at 45,920. The agency shall obtain commercial marketplace sales data to ensure that the
price is consistent with market-based pricing. Relevant Sales Data, as defined by the proposed
rule, includes sales data that “could reasonably be expected to influence the contracting officer’s
determination of price reasonableness, taking into consideration the age, volume, and nature of
the transactions.” In addition, the proposed rule requires that contractors “obtain from
subcontractors whatever information is necessary to support a determination of price
reasonableness.” See 80 Fed. Reg. at 45,922 (to be codified at DFARS 252.215-70XX(d)(5)(i)).

This guidance is helpful to determine the reasonableness of prices for commercial goods with
non-governmental sales, but it introduces more confusion into the determination of
reasonableness for commercial goods that have been “offered for sale” but not sold. See FAR
2.101 (including items “offered for sale” in the definition of “commercial item”). The proposed
rule does not clearly specify how to determine the reasonableness of items without 50% or more
nongovernmental buyers.

Further, the open-ended definition of “Relevant Sales Data” provides little protection from
agency demands for more and more such data to confirm the reasonableness of the prices. It
leaves contractors potentially subject to the whims of the contracting officer to determine what
type and quantity of information is necessary. This burden is then extended to subcontractors
by requiring that contractors also obtain this information from subcontractors. As a result, this
proposed rule will create a process that is both burdensome and unfamiliar—a sure recipe for
compliance concerns and government scrutiny. And it opens up the possibility that providing
data in support of a “commercial item” procurement will be as burdensome, and potentially as
fraught with peril, as providing certified cost or pricing data in a procurement covered by the
Truth in Negotiations Act.
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https://www.federalregister.gov/articles/2015/08/03/2015-18938/defense-federal-acquisition-regulation-supplement-evaluating-price-reasonableness-for-commercial
http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/02.htm
http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/02.htm

Comments on the proposed rule should be submitted by October 2, 2015.

If you have any questions concerning the material discussed in this client alert, please contact
the following members of our Government Contracts practice group:

Jennifer Plitsch +1 202 662 5611 iplitsch@cov.com
Jason Workmaster +1 202 662 5412 jworkmaster@cov.com
Kevin Barnett +1 202 662 5430 kbarnett@cov.com

This information is not intended as legal advice. Readers should seek specific legal advice before acting
with regard to the subjects mentioned herein.

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise

to enable clients to achieve their goals. This communication is intended to bring relevant developments to
our clients and other interested colleagues. Please send an email to unsubscribe@cov.com if you do not

wish to receive future emails or electronic alerts.
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