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Welcome to the EU edition of the Financial Services and Regulation Bulletin, featuring a full round-up 
of the main regulatory and legislative developments in the financial services sector over the past two 
months. 
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PROGRESS OF LEGISLATIVE PROPOSALS 

1. RESPONSES TO ESMA CONSULTATION AND DISCUSSION PAPERS ON MIFID II 

On 5 August 2014, the European Securities and Markets Authority (ESMA) published: 

 A list of responses it has received to its consultation paper on the MiFID II Directive 
(2014/65/EU) and the Markets in Financial Instruments Regulation (Regulation No 600/2014) 
(MiFIR).  

 A list of responses to its discussion paper on MiFID II.  

The consultation and discussion papers were published in May 2014. 

2. EUROPEAN COMMISSION REPORTS ON FINDINGS FROM REVIEW OF ESFS 

On 8 August 2014, the European Commission published two reports setting out the findings from its 
review of the European System of Financial Supervision (ESFS): 

 A report on the operation of the European Supervisory Authorities (ESAs). Annex 1 to this report 
sets out the Commission's report on the delegated power to adopt regulatory technical standards 
(RTS) that has been conferred on it. 

 A report on the mission and organisation of the European Systemic Risk Board (ESRB). 

The Commission has also published a memo setting out the key findings of the reports, a staff 
working document related to the ESAs report, and a staff working document related to the ESRB 
report. 

The Commission has reviewed the operation of the ESAs and the ESRB during the period from 
January 2011 to December 2013. It considers that, overall, the ESAs have performed well during 
their first three years of operation. The Commission will forward the reports to the European 
Parliament and Council of the EU for their consideration, and will carry out additional work on the 
issues identified in the reports as warranting further attention. 

3. ECB DECISION ON IDENTIFICATION OF TARGET2 AS A SYSTEMICALLY IMPORTANT 
PAYMENT SYSTEM 

The European Central Bank (ECB) adopted a decision on the identification of TARGET2 as a 
systemically important payment system (SIPS) pursuant to the Regulation No 795/2014 on oversight 
requirements for systemically important payment systems (the Regulation). The decision entered into 
force on 20 August 2014. 

In the decision, the ECB states that TARGET2 component systems that fulfil the criterion of Article 
1(3)(a) of the Regulation will be collectively identified as a SIPS and that operators of these systems 
will be subject to the requirements of Articles 3 to 21 of the Regulation. Article 1(3)(a) of the 
Regulation states that a payment system shall be identified as a SIPS if it is eligible to be notified as 
a system pursuant to the Settlement Finality Directive by an Eurozone Member State, or its operator 
is established in the Eurozone. 

http://www.esma.europa.eu/consultation/Consultation-Paper-MiFID-IIMiFIR#responses
http://www.esma.europa.eu/consultation/Discussion-Paper-MiFID-IIMiFIR
http://ec.europa.eu/internal_market/finances/docs/committees/140808-esfs-review_en.pdf
http://ec.europa.eu/internal_market/finances/docs/committees/140808-esfs-review-annex_en.pdf
http://ec.europa.eu/economy_finance/articles/governance/pdf/2014-08-08_esrb_review_en.pdf
http://europa.eu/rapid/press-release_MEMO-14-505_en.pdf
http://ec.europa.eu/internal_market/finances/docs/committees/140808-esfs-swd_en.pdf
http://ec.europa.eu/internal_market/finances/docs/committees/140808-esfs-swd_en.pdf
http://ec.europa.eu/economy_finance/articles/governance/pdf/2014-08-08_esrb_review_swd_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.245.01.0005.01.ENG
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4. ESMA OPINION ON REVIEW OF CESR GUIDELINES ON A COMMON DEFINITION OF 
EUROPEAN MMFS 

On 22 August 2014, ESMA published an Opinion setting out the outcome of a review of the 
guidelines on a common definition of European money market funds (MMFs).  

The guidelines were published by ESMA’s predecessor, the Committee of European Securities 
Regulators (CESR), in May 2010. In the opinion, ESMA sets out amendments to the guidelines 
intended to reduce the risk of triggering sole or mechanistic reliance on credit ratings and details 
those parts of the guidelines that national competent authorities (NCAs) should now not take into 
account. The opinion also contains an informal consolidated version of the guidelines reflecting all 
the amendments.  

ESMA will monitor the application of the opinion by NCAs. 

5. COMPROMISE PROPOSAL ON BENCHMARK REGULATION  

On 10 September 2014, the Presidency of the EU Council published its first compromise proposal 
relating to the European Commission’s proposed Regulation on indices used as benchmarks in 
financial instruments and financial contracts.  

The cover note for the compromise proposal states that changes and deletions to the text of the 
Commission’s legislative proposal have been marked up.   

6. COMPROMISE PROPOSAL ON PSD2 

ON 12 September 2014, the Presidency of the EU Council has published its latest compromise 
proposal relating to the proposed Directive on payment services in the internal market (PSD2). 
Additions have been underlined and deletions are struck through. 

7. ESMA CONSULTS ON TECHNICAL ADVICE ON DELEGATED ACTS REQUIRED BY UCITS V 

On 26 September 2014, ESMA published a consultation paper on its technical advice to the 
European Commission on delegated acts required by the UCITS V Directive.  

The consultation relates to those delegated acts that the Commission is empowered to adopt under 
Article 26 of UCITS V concerning the insolvency protection of UCITS assets when the depositary 
delegates safekeeping duties to a third party, and the requirement for the management company 
and depositary to act independently. ESMA comments that these are the UCITS V delegated acts that 
are not largely equivalent to delegated acts envisaged under the Alternative Investment Fund 
Managers Directive.  

In its proposed technical advice, which is contained in Annex IV to the consultation, ESMA sets out its 
opinions on:  

 The insolvency protection of UCITS assets when delegating safekeeping. ESMA proposes 
measures, arrangements and tasks for the third party to which custody is delegated as well as 
measures to be put in place by the depositary.  

http://www.esma.europa.eu/system/files/2014-esma-1103_esma_opinion_on_cesr_guidelines_on_mmfs.pdf
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2012983%202014%20INIT
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2013149%202014%20INIT
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2013149%202014%20INIT
http://www.esma.europa.eu/system/files/2014-1183.pdf
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 Advice on the independence requirement. ESMA identifies two types of link between the 
management company or investment company and the depositary that may jeopardise their 
independence: common management and supervision of the management/investment company 
and the depositary, and cross-shareholdings between the management/investment company 
and the depositary. 

The deadline for responses to the consultation is 24 October 2014. ESMA intends to submit the final 
version of the technical advice to the Commission by the end of November 2014. 

8. ESMA CONSULTS ON DRAFT ITS SPECIFYING MAIN INDICES AND RECOGNISED 
EXCHANGES UNDER CRR  

On 29 September 2014, ESMA published a consultation paper on draft implementing technical 
standards (ITS) relating to the specification of main indices and recognised exchanges under the 
Capital Requirements Regulation (CRR).  

In the consultation paper, ESMA sets out its proposed draft ITS and the approach that it took to 
determining which indices and exchanges should be specified. The draft ITS contain lists of the main 
indices and recognised exchanges, in Annexes 1 and 2 respectively, that ESMA proposes to specify.  

The deadline for responses is 1 November 2014. ESMA is required to submit the draft ITS to the 
European Commission by 31 December 2014. 

9. ESMA CONSULTS ON DRAFT GUIDELINES CLARIFYING THE DEFINITION OF DERIVATIVES 
UNDER MIFID 

On 29 September 2014, ESMA published a consultation paper on draft guidelines on the application 
of the definition of commodity derivative contracts under points C6 and C7 in Section C of Annex 1 of 
the Markets in Financial Instruments Directive (MiFID). 

The implementation of MiFID in the different member states has given rise to different 
interpretations among national competent authorities (NCAs) as to what should constitute a financial 
instrument. This is the case in particular for physically settled commodity forwards. The non-
harmonised classification of financial instruments as derivatives under MiFID has led to significant 
problems in the practical implementation of a number of directly applicable provisions in EMIR  
(Regulation 648/2012). ESMA raised this issue with the European Commission in February 2014 
and the Commission responded by inviting ESMA to consider issuing guidelines. 

Comments on the draft guidelines are invited until 5 January 2015. ESMA will then consider the 
responses it receives and expects to publish a final report and final guidelines after that  

10. POSTPONEMENT OF REPORTS DUE BY ESMA UNDER ARTICLE 85(3) OF EMIR 

Article 85(3) of EMIR provides that ESMA shall submit to the European Commission, the European 
Parliament and the Council of the EU by 30 September 2014 reports on the application of the 
clearing obligation under Title II and, in particular, on the absence of the clearing obligation for over-
the-counter derivative contracts entered into before the date of entry into force of EMIR; on the 
extension of the scope of interoperability arrangements under Title V to transactions in classes of 
financial instruments other than transferable securities and money-market instruments; on the 

http://www.esma.europa.eu/system/files/cp_crr_its_2014.pdf
http://www.esma.europa.eu/system/files/guidelines_on_mifid_1_c6_and_c7.pdf


COVINGTON & BURLING LLP 

 C&B 
 5 
 

access of central counterparties to trading venues, the effects on the competitiveness of certain 
practices, and on the impact on liquidity fragmentation; and certain other points.   

On 29 September 2014, ESMA published a letter that it has sent to the Vice-President of the 
European Commission, responsible for Internal Market and Services, Michel Barnier informing him 
that it will be postponing the submission of the above reports. 

NEW REGULATIONS  

1. CSDR PUBLISHED IN OJ 

On 28 August 2014, the text of the Regulation on improving securities settlement and regulating 
central securities depositories (Regulation 909/2014) (CSDR or CSD Regulation) was published in 
the Official Journal of the EU (OJ). The Regulation is meant to align settlement periods across 
European Economic Area countries as a key step to reducing settlement risk, facilitating settlement 
of cross-border transactions, and driving efficiency in the trade capture, allocation and confirmation 
process.   

The CSDR came into force 20 days after publication in the OJ (that is, on 17 September 2014). 
Article 3(1) of the Regulation will apply from 1 January 2023 to transferable securities issued after 
that date and from 1 January 2025 to all transferable securities. Article 5(2) will apply from 1 
January 2015 except in the case of a trading venue that has access to a CSD referred to in Article 
30(5), where it will apply at least six months before such a CSD outsources its activities to the 
relevant public entity, and in any event from 1 January 2016. Other measures will apply from the 
date that the relevant delegated and implementing acts adopted by the European Commission enter 
into force. 

2. PAYMENT ACCOUNTS DIRECTIVE PUBLISHED IN OJ 

On 28 August 2014, the text of the Payment Accounts Directive (2014/92/EU) was published in the 
Official Journal of the EU (OJ). The Directive concerns 

 access to payment accounts: these provisions provide all EU consumers, without being residents 
of the country where the credit institution is located and irrespective of their financial situation, 
with a right to open a payment account that allows them to perform certain essential operations. 

 comparability of payment account fees: by making it easier for consumers to compare the fees 
charged for payment accounts by payment service providers in the EU; and  

 payment account switching: by establishing a procedure for consumers who wish to switch their 
payment account to another payment service provider within the same Member State, and to 
assist consumers who hold a payment account with a bank and want to open another account in 
a different country. 

The Directive comes into force 20 days after publication in the OJ (that is, on 17 September 2014). 
Member States must transpose it into national law by 18 September 2016. There are a number of 
exceptions to this, including that Article 3 of the Directive will apply from 17 September 2014. 

http://www.esma.europa.eu/system/files/esma_2014_1179_letter_to_commisison_on_esma_reports_per_art_85.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.257.01.0001.01.ENG
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.257.01.0214.01.ENG
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3. UCITS V PUBLISHED IN OJ 

The text of the UCITS V Directive has been published in the Official Journal of the European Union. 

The UCITS V Directive focuses on three areas: 

 clarification of the UCITS depositary functions and improvements to provisions governing their 
liability should assets be lost in custody; 

 the introduction of rules on remuneration policies that must be applied to key members of the 
UCITS managerial staff; and 

 harmonisation of the minimum administrative sanctions that are to be available to supervisors in 
case of key violations of the UCITS rules. 

Member States must adopt and publish the laws, regulations and administrative provisions 
necessary to comply with the Directive by 18 March 2016.  

NEW GUIDANCE 

1. ESMA GUIDELINES ON REPORTING OBLIGATIONS UNDER THE AIFMD 

On 8 August 2014, the European Securities and Markets Authority (ESMA) published the official 
translations of its guidelines on reporting obligations under Articles 3 and 24 of the Alternative 
Investment Fund Managers Directive (2011/61/EU) (AIFM Directive or AIFMD) (ESMA/2014/869). 

The purpose of the guidelines is to ensure common, uniform and consistent application of the 
reporting obligations to national competent authorities (NCAs) stemming from Articles 3(3)(d) and 
24(1), (2) and (4) of the AIFMD. They provide clarification on the information that alternative 
investment fund managers (AIFMs) must report to NCAs, the timing of the reports and the 
procedures to be followed when AIFMs move from one reporting obligation to another. 

The guidelines will apply from 8 October 2014 (that is, two months after publication).  

2. ESMA'S SECURITIES AND MARKETS STAKEHOLDER GROUP PUBLISHES MIFID II ADVICE 

On 3 September 2014, the securities and markets stakeholder group of the European Securities and 
Markets Authority (ESMA) published four pieces of advice, addressed to ESMA, relating to aspects of 
ESMA’s draft technical advice on the MiFID II Directive and the Markets in Financial Instruments 
Regulation (MiFIR).  The advice covers: 

 Investor protection. 

 Trading venues. 

 Transparency and trading obligations (equities). 

 Transparency for the trading of non-equity instruments. 

ESMA published its draft technical advice for consultation and discussion on 22 May 2014, and 
asked for responses by 1 August 2014. In the light of the very short consultation period, the 
stakeholder group's advice generally focuses on selected key issues. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.257.01.0186.01.ENG
http://www.esma.europa.eu/system/files/esma-2014-0004-00-00-en.pdf
http://www.esma.europa.eu/system/files/2014-smsg-035.pdf
http://www.esma.europa.eu/system/files/2014-smsg-036.pdf
http://www.esma.europa.eu/system/files/2014-smsg-037.pdf
http://www.esma.europa.eu/system/files/2014-smsg-038.pdf
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In April 2014, the European Commission asked ESMA to provide technical advice to help it to draft 
the delegated acts required by several provisions of the MiFID II Directive and MiFIR. ESMA is 
required to provide its technical advice to the Commission by 3 January 2015. 

Member states are required to transpose the MiFID II Directive by 3 July 2016 and firms will have to 
comply with the MiFID II Directive and MiFIR from 3 January 2017. 

3. ESMA UPDATES Q&A ON APPLICATION OF AIFMD: SEPTEMBER 2014 

On 30 September 2014, ESMA published an updated version of its Q&A paper on the application of 
the Alternative Investment Fund Managers Directive (AIFMD). The aim of the Q&A is to promote 
common supervisory approaches and practices in the application of the AIFMD and its implementing 
measures. The answers are also intended to help AIFMs by providing clarity on the content of the 
AIFMD rules. 

UNITED KINGDOM DEVELOPMENTS 

Please see our United Kingdom Bulletin, for more information on developments in the United 
Kingdom. 

 

If you have any questions concerning the material discussed in this bulletin, please contact the 
following members of our financial regulation practice group: 

Charlotte Hill +44.(0)20.7067.2190 chill@cov.com 
William Maycock +44.(0)20.7067.2191 wmaycock@cov.com 
Agnieszka Polcyn +44.(0)20.7067.2039 apolcyn@cov.com 
Wim van Velzen +32.(0)2.549.5250 wvanvelzen@cov.com 
Jean De Ruyt +32.(0)2.549.5289 jderuyt@cov.com 
Paul Adamson +32.(0)2.545.7507 padamson@cov.com 
Sophie Noya +32.(0)2.549.5257 snoya@cov.com 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the 
subjects mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients 
to achieve their goals.  This communication is intended to bring relevant developments to our clients and other interested 
colleagues.  Please send an email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2014 Covington & Burling LLP, Kunstlaan 44 Avenue des Arts, B-1040 Brussels.  All rights reserved. 
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