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I. Introduction 
 

In just over four years since the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank) was signed into law on July 21, 2010, the regulation of swaps has 
hit major milestones as well as several bumps.  Nearly all of the rules Dodd-Frank mandated that 
the Commodity Futures Trading Commission (Commission or CFTC) impose have been 
finalized.  Among those finalized rules is the rule that defines “Swap Execution Facility” (SEF) 
and largely shapes the swap market structure (Final SEF Rule).3  Two years and five months 
passed between the proposal and the rule’s finalization, which created uncertainty in the market 
in terms of timing.  However, once final, that rule set in motion the trading mandate, officially 
ushering in a new era of central trading and clearing of swaps.  It required facilities that meet the 
Commission’s definition of “SEF” to begin to register on October 2, 2013, and, as a result, the 
phasing-in of mandatory exchange trading of required swaps began in February 2014.  As of 
today we have seen mandatory trading enter into force for all market participants that are subject 
to the mandate for certain interest rate swaps and certain credit default swaps.  The question now 
is whether the regulations in the US and abroad will stifle trading of swaps or if future actions by 
the Commission and foreign regulators will spark swaps trading and create a regulatory 
environment that fosters the development of a swaps market on SEFs (or DCMs) as robust as the 
futures market.  This paper provides a brief look back at what has transpired, focusing on cross-
border concerns and the new trade execution environment that has been borne out of Dodd-Frank 
and explores ways in which the international swaps markets will continue to evolve. 
 
II. A Look Back and Where We Are Today 
 

A. Trading 

  SEF Definition and Registration:  During the time between the SEF proposal and 
the Final SEF Rule there was much debate surrounding various aspects of those rules, 
                                                 
1  Prepared for the SIFMA AMG Derivatives Conference - Taking Stock of Swaps and the panel “Taking 
Stock: Where We Are and What is to Come.”  
2  Mr. Humenik is Of Counsel at Covington & Burling LLP and leads the firm’s Futures and Derivatives 
Practice Group.  Mr. Humenik was previously general counsel and chief regulatory officer of Eris Exchange, LLC, 
an interest rate swap futures exchange and former Special Counsel and Policy Advisor to Commissioner Scott D. 
O’Malia and CFTC enforcement attorney.  Ms. Corbett is an Associate at Covington & Burling LLP resident in the 
Futures and Derivatives Practice Group.  Ms. Corbett was previously counsel at Delta Strategy Group, LLC where 
she assisted market participants with Commission regulatory developments. 

 Covington & Burling LLP is an international law firm with more than 800 lawyers in ten offices with the 
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3  Core Principles and Other Requirements for Swap Execution Facilities, 78 Fed. Reg. 33,476 (June 4, 2013) 
(to be codified at 17 C.F.R. pt. 37).  
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specifically what functionalities would create an obligation to register as a SEF, what the 
minimum number of recipients of a Request for Quote (RFQ) should be, which swaps are 
required to be transacted on a SEF or DCM (commonly referred to as those “subject to the 
trading mandate” or “required transactions” as opposed to those that are not subject to the trading 
mandate, which are called “permitted transactions” in the SEF Final Rules), what functionality a 
SEF must offer, and what are the permitted execution methods for required transactions versus 
permitted transactions.  The answers to those questions, now known and listed below, shape the 
market structure of swap trading.   

• What entities must register as a SEF: Any person operating a facility that offers a trading 
system or platform in which more than one market participant has the ability to execute 
or trade swaps (required or permitted) with more than one other market participant on the 
system or platform.4 

• Minimum number of recipients of an RFQ: Two initially, moving to three recipients 
beginning 14 months from the effective date of the Final SEF Rule, which is October 2, 
2014.   

• Swaps subject to the trading mandate: After considering enumerated factors, which 
indicate liquidity, 5 a SEF or DCM may file to make a swap “available to trade,” via the 
rule self-certification process or Commission approval process.6  Once a swap is made 
available to trade, 30 days later the swap can only be transacted by non-exempt persons 
(e.g., non end-users, non-affiliates) on or subject to the rules of a SEF or DCM.  Made 
available to trade determinations have been accepted for some interest rate swaps and 
some credit default swaps.7   

• Functionalities a SEF must offer: An order book for both required and permitted 
transactions.8   

                                                 
4  Id. at 33,583.  
5  The final rule provides:  

Final §§ 37.10(b) and 38.12(b) require a SEF or DCM to consider, as appropriate, six factors with respect 
to each swap when determining whether a swap is available to trade: (1) Whether there are ready and 
willing buyers and sellers; (2) the frequency or size of transactions; (3) the trading volume; (4) the number 
and types of market participants; (5) the bid/ask spread; or (6) the usual number of resting firm or 
indicative bids and offers.  No single factor must always be considered; the SEF or DCM may consider any 
one or more of the factors. In its submission to the Commission under § 37.10(a) or § 38.12(a), a SEF or 
DCM must describe how it considered the factors that it deems appropriate. 

Id. at 33,620.  
6  17 C.F.R. § 40.5-.6.   
7  Press Release, CFTC Office of Pub. Affairs, The Commodity Futures Trading Commission Staff 
Announces Trade Execution Mandate for Certain Interest Rate Swaps (Jan. 16, 2014), 
http://www.cftc.gov/PressRoom/PressReleases/pr6831-14; Press Release, CFTC Office of Pub. Affairs, The 
Commodity Futures Trading Commission’s Division of Market Oversight Announces Trade Execution Mandate for 
Certain Credit Default Swaps and Additional Interest Rate Swaps (Jan. 28, 2014), 
http://www.cftc.gov/PressRoom/PressReleases/pr6841-14. 
8  78 Fed. Reg. at 33,583.  The order book may be electronic, but is not required to be.  Id.  
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• Permitted execution methods for required transactions: In the order book (including via 
cross-trade), through RFQ, or in a block trade.9 

• Permitted execution methods for permitted transactions: In the order book, through RFQ, 
in a block trade, or by any other means of interstate commerce, including by voice. 
  

  SEF Access:  The Final SEF Rule sets forth the SEF registration process, which 
includes a “temporary registration” stage.  Temporary registration only requires an application be 
complete on its face and has not involved a substantive review of the application and the 
rulebook, which is part of the application.10  Some market participants criticized the CFTC for 
allowing temporary registration of SEFs that had rulebooks containing provisions not in 
compliance with CFTC regulations.11  The Staff reacted to the criticism that not all SEFs were 
allowing impartial access by issuing guidance reiterating that any criteria for an Eligible Contract 
Participant (ECP) to access a SEF must be “impartial, transparent, and applied in a fair and non-
discriminatory matter” and expressly prohibited the use of “enablement mechanisms,” which it 
defined as “any mechanism, scheme, functionality, counterparty filter, or other arrangement that 
prevents a market participant from interacting or trading with, or viewing the bids and offers 
(firm or indicative) displayed by, any other market participant on that SEF.” 12  In addition, the 
guidance specifically stated that intermediated access (or “agency access”), which allows market 
participants to connect to SEFs indirectly through an agent, thereby avoiding signing up to 
multiple hundred-plus-page rulebooks, is a permissible means of accessing SEFs.13   

  As of September 2014, there were twenty-two SEFs temporarily registered with 
the Commission.14  Those SEFs will be required to undergo a detailed review by the 

                                                 
9  Swap block thresholds are set forth in the swap block rule, which was also finalized the day the 
Commission finalized the SEF rules.  The block thresholds for interest rate swaps and credit default swaps are 
currently set using a 50% notional amount calculation, which means that 50% of the notional amount of the swap is 
in blocks and 50% is not.  For other asset classes (foreign exchange swaps and other commodity swaps) the block 
thresholds are currently set based on the DCM block sizes for economically related futures contracts, if available.  
[The variation is due to data availability.]  Per the rule, the percentage will change to 67%, meaning only 33% will 
be in blocks, after at least one year of reliable data.  However, based on recent issues concerning data provision, 
sufficiency, and usability, the Commission is not likely to make that adjustment in the near future.  Procedures to 
Establish Appropriate Minimum Block Sizes for Large Notional Off-Facility Swaps and Block Trades, 78 Fed. Reg. 
32,866 (May 31, 2013) (to be codified at 17 C.F.R. pt. 43). 
10  78 Fed. Reg. at 33,583-34.   
11  See, e.g., Peter Madigan, SEF Execution Agreement Requirement Angers Buy Side, RISK, Sept. 24, 2013, 
http://www.risk.net/risk-magazine/news/2296064/sef-execution-agreement-requirement-angers-buy-side.   
12  Division of Clearing and Risk, Division of Market Oversight and Division of Swap Dealer and 
Intermediary Oversight Guidance on Application of Certain Commission Regulations to Swap Execution Facilities, 
Commission Guidance (Nov. 14, 2013), 
http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/dmostaffguidance111413.pdf.   
13  Id.  Customers using agency access are required to consent to SEF jurisdiction. 
14  CFTC, List of Temporarily Registered SEFs (Sept. 12, 2014 11:40 AM), 
http://sirt.cftc.gov/SIRT/SIRT.aspx?Topic=SwapExecutionFacilities.   
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Commission, which will include a review for compliance with CFTC regulations.15  Those 
reviews are now underway, although none have been completed to date. 

  SEF Trading:  Despite the delay until there are fully registered SEFs, the ultimate 
swaps market structure is beginning to take shape.  At this point many market participants have 
signed up directly with one or more SEFs.  In addition, some market participants have begun 
using the agency model as a single entry point to the various liquidity pools available on SEFs.16 

  Since the trading mandate has taken effect there have been some interesting 
developments.  First, trading on SEFs is increasing and has been since October 2013.  SEF 
notional amounts have grown rather steadily (with a slight decrease in December 2013), rising 
28% from October 2013 to January 2014 and maintaining the growth trend since.17  Second, 
overall volume of on-SEF trades has not steadily increased or steadily decreased - rather it has 
been up and down week to week and among asset classes.  Both rates and credit were up at the 
end of January and beginning of February and both dropped substantially in mid-February.18  
Interest rate volume increased slightly in March with a slight decrease in April.  Interest rate 
volume increased through May and June, but volume slightly decreased again in July.  FRA 
volumes have generally followed the same pattern as non-FRA volumes, with some stronger 
weeks than non-FRAs and some lower weeks.  Credit was very high in mid-March then 
experienced lower volumes from late-March through May.  There was a drop at the beginning of 
June followed by a fairly steady increase up to the very beginning of August, which saw record 
volumes.19  Third, market share among venues has been more consistent than volume.  Twelve 
SEFs are offering interest rate swaps, but four of those have nearly 90% of the volume year-to-
date as of June 27.20  Six SEFs have over 96% of volume of rate swaps year-to-date.  Among 
those six SEFs is IGDL, which is a SEF launched by ICAP’s UK subsidiary, ICAP Global 
Derivatives Limited, and registered as a SEF with the CFTC as well as a multilateral trading 
facility (MTF) with the UK Financial Conduct Authority (FCA).21  IGDL was only launched in 
the week of May 12, 2014, and immediately experienced volume as the only dually-registered 
platform.  The platform focuses on rates, swaptions, inflation and exotic swaps, and options.  
IGDL’s volume appears to be the volume that was previously on ICAP’s SEF.  IGDL had nearly 

                                                 
15  78 Fed. Reg. at 33,583-34. 
16  UBS (Sept. 12, 2014, 11:45 AM), http://www.ubs.com/microsites/about-neo/home/.  
17  ISDA, SwapsInfo, Market Analysis - February 2014 (Feb. 6, 2014), http://www.swapsinfo.org/monthly-
market-commentary/2014/02/swapsinfo-monthly-market-analysis-february-2014/. 
18  FIA SEF Tracker Issue #4 (July 9, 2014), 
http://www.futuresindustry.org/downloads/SEF%20Tracker_Jan_June_.pdf.  All discussion of interest rate volumes 
includes FRAs unless specifically noted.  
19  Id.  
20  Id.  
21  Press Release, ICAP Launches UK SEF, (May 15, 2014) www.icap.com/news/2014/2014-05-15-icap-
launches-uk-sef-igdl.aspx.  
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8% of volume including FRAs in the last week of June, but over 20% excluding FRAs.22  Ten 
SEFs are offering credit default swaps, but do not share the volume proportionately.  Over 72% 
of volume year-to-date as of June 27 was traded on Bloomberg.  

  Package Transactions:  During the process of moving swaps onto exchanges 
several issues have arisen, in response to which Staff has issued a variety of no-action relief.  In 
addition to the no-action letters regarding SEF onboarding, which include the letters regarding 
straight-through-processing,23 a no-action relief that has drawn great interest from the industry is 
related to package transactions.24  The relief delays compliance with the trading mandate for 
package transactions based on the instruments in the package.  While the relief has expired for 
some package transactions, it is still available until November 16, 2014, for:   

− Package transactions (excluding US Dollar Swap Spreads) in which the components 
include at least one swap component that is subject to the trade execution requirement 
and at least one component that is not a swap; 

− Package transactions in which the components include at least one swap component 
that is subject to the trade execution requirement and at least one swap component 
that is under the Commission’s exclusive jurisdiction and not subject to the clearing 
requirement; and 

− Package transactions in which the components include at least one swap component 
that is subject to the trade execution requirement and at least one swap component 
that is a swap over which the Commission does not have exclusive jurisdiction. 

  Futurization:  Futures have long been considered a highly regulated financial 
product.  Swaps are considered even more highly regulated than futures, which arguably results 
in higher regulatory costs due to the registration, business conduct, capital, and margin 
                                                 
22  FIA SEF Tracker Issue #4.   
23  Shortly before the October 2 SEF onboarding “panic,” Staff in the Divisions of Market Oversight and 
Clearing and Risk issued guidance that stated that all orders on SEFs and DCMs must be pre-screened against credit 
limits and, more importantly, it shortened the window that a DCO has to accept or reject a trade based on the FCM’s 
credit limits at the DCO from 60 seconds to 10 seconds.  Any trade not accepted within 10 seconds the Staff 
declared to be void ab initio.  Staff Guidance on Swaps Straight-Through Processing, Commission (Sept. 26, 2013), 
http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/stpguidance.pdf.   
24  A package transaction is a transaction involving two or more instruments (1) that is executed between two 
or more counterparties; (2) that is priced or quoted as one economic transaction with simultaneous or near 
simultaneous execution of all components; (3) that has at least one component that is a swap that is made available 
to trade and therefore is subject to the CEA section 2(h)(8) trade execution requirement; and (4) where the execution 
of each component is contingent upon the execution of all other components.  No-Action Relief from the 
Commodity Exchange Act Sections 2(h)(8) and 5(d)(9) and from Commission Regulation § 37.9 for Swaps 
Executed as Part of Certain Package Transactions and No-Action Relief for Swap Execution Facilities from 
Compliance with Certain Requirements of Commission Regulations § 37.9(a)(2), § 37.203(a) and § 38.152 for 
Package Transactions, Commission No-Action Letter 14-62 (May 1, 2014), 
http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-62.pdf. 
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requirements that are applied to those trading swaps.  The increased cost of trading swaps, 
combined with the regulatory uncertainty around new swap rules, has incentivized the use of  
futures instead of swaps when possible.  For example, in October 2012 the leading futures 
exchanges transitioned significant elements of the energy swap business to energy futures, which 
has been termed “futurization.”  On October 15, 2012, ICE Futures OTC Markets transitioned all 
cleared OTC energy swaps to futures and options contracts, and ICE Futures US lowered its 
block trade size to permit bilateral execution of energy futures.25  On the same date, CME Group 
transitioned the CME ClearPort business model to promote direct execution of CME ClearPort 
energy futures contracts by means of trading on CME Globex (i.e., order book) and on the 
trading floor and also made amendments to its block trade sizes. 26  This evolution provides 
market participants with a choice to use swaps, which are subject to a new regulatory regime, or 
to continue to use futures, which are subject to a long-standing regulatory regime.    

B. Cross-Border  

 The Commission issued guidance setting forth how swap transactions outside of 
the US that have a “direct and significant connection with activities in, or effect on commerce of 
the United States” (“cross-border swaps”) will be regulated.27  The Commission defined US 
persons, which are those who could be expected to “satisfy the jurisdictional nexus” with the 
US.28  Included in that definition is any corporation, partnership, limited liability company, 
business or any similar form of enterprise organized or incorporated under the laws of a state or 
of the US or having its principal place of business in the US.29  Transactions with US persons are 
subject to CFTC regulation.  However, other entities and other transactions may be able to 
comply with foreign regulation instead.   

                                                 
25 ICE OTC Advisory, ICE OTC Markets – Energy Contracts to be subject to ICE Futures US and ICE 
Futures Europe Rulebooks (Oct. 12, 2012), 
https://www.theice.com/publicdocs/otc/advisory_notices/ICE_Advisory_10_12_003.pdf.   
26 CME Group Issues a Market Regulation Advisory Notice for CME ClearPort (Oct. 12, 2012), 
http://cmegroup.mediaroom.com/2012-10-12-CME-Group-Issues-a-Market-Regulation-Advisory-Notice-for-CME-
ClearPort?pagetemplate=article. 
27  Section 2(i) of the CEA.  On December 4, 2013, three trade associations―the Securities Industry and 
Financial Markets Association (SIFMA), International Swaps and Derivatives Association (ISDA), and the Institute 
of International Bankers―filed a complaint in federal district court in Washington, D.C., seeking to vacate the 
CFTC’s Cross-Border Guidance on the ground that promulgation of the guidance circumvented procedural 
safeguards by not using the formal rulemaking process under the Administrative Procedures Act, was not subject to 
a proper cost-benefit analysis, and imposed rules contrary to the spirit of international cooperation.  Complaint, Sec. 
Indus. and Fin. Mkts. Ass’n. v. US Commodity Futures Trading Comm’n, 13-CV-1916 (D.D.C. filed Dec. 4, 2013).  
The outcome of the challenge could greatly impact the cross-border regulation of swaps. The CFTC’s guidance will 
either be allowed to stand because it is not a rule (and, therefore, does not have the force of a rule) or it will be 
vacated and the CFTC under new Chairman Massad will have to promulgate a new rule.   
28  Cross-Border Guidance at 45,301. 
29  Id. at 45,316-17. 
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 Substituted Compliance Determinations:  The CFTC will allow eligible entities to 
comply with its regulation by complying with a “substituted compliance” regime under certain 
circumstances, subject to the CFTC’s approval and its retention of its examination and 
enforcement authority.  To the extent a substituted compliance regime applies, the CFTC 
generally would permit a non-US SD or MSP, a foreign branch of a US bank, or a non-US 
guaranteed or conduit affiliate of a US person to substitute compliance with the requirements of 
the relevant law and regulations of the home jurisdiction (or the locale of the foreign branch) in 
lieu of the CFTC’s Entity-Level Requirements (e.g., swap reporting and record-keeping 
requirements) and/or Transaction-Level Requirements (e.g., swap trading relationship 
documentation, clearing, agreed swap valuation processes and portfolio reconciliation).30  Before 
permitting substituted compliance as to a particular jurisdiction, the CFTC will review whether 
that jurisdiction’s rules are comparable and at least as comprehensive as Dodd-Frank.31  Thus far 
the CFTC has issued “comparability determinations” for six jurisdictions (Australia, Canada, the 
European Union, Hong Kong, Japan, and Switzerland).  These determinations set forth, for each 
jurisdiction, which requirements the CFTC views as comparable, such that an eligible entity may 
use substituted compliance as to those requirements.32 

  European SEFs:  On February 12, 2014, the Commission issued relief for MTFs 
to allow those overseen by “competent authorities designated by the European Union Member 
States” to continue to operate without registering as SEFs.33  The same letter provided relief 
from the requirement that parties subject to the trading mandate execute swaps on a SEF or DCM 
for parties executing swaps on MTFs.34  The relief expired March 24, 2014, and the Commission 
issued a follow-on relief letter allowing only those MTFs whose relief requests had been 
submitted and approved to continue to use the relief.35  

  European Trading Requirements:  The European Securities and Markets 
Authority has issued a proposed derivatives trading mandate.  The new legislation in Europe 
(“Markets in Financial Instruments Directive II” or “MiFID II”) creates a new category of 
trading venue called an Organised Trading Facility (“OTF”) that is only allowed to offer bonds, 

                                                 
30 Id. 
31  Id. 
32  Comparability Determinations for Substituted Compliance Purposes, 
http://www.cftc.gov/LawRegulation/DoddFrankAct/CDSCP/index.htm (last visited Aug. 15, 2014). 
33  Time-Limited No-Action Relief with Respect to Swaps Trading on Certain Multilateral Trading Facilities 
Overseen by Competent Authorities Designated by European Union Member States, CFTC No-Action Letter No. 
14-15 (Feb. 12, 2014), http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-15.pdf.   
34  Id.  
35  Extension of Time-Limited No-Action Relief with Respect to Swaps Trading on Certain Multilateral 
Trading Facilities Overseen by Competent Authorities Designated by European Union Member States, CFTC No-
Action Letter No. 14-31 (Mar. 21, 2014), 
http://www.cftc.gov/ucm/groups/public/@lrlettergeneral/documents/letter/14-31.pdf.  
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structured finance products, emission allowances and derivatives for trading.36  The proposal 
requires Financial Counterparties and certain Non-Financial Counterparties to trade certain 
derivatives on exchange (regulated markets, MTFs, OTFs or third-country trading venues).37  
Only contracts that are subject to the clearing requirement and admitted to trading on at least one 
venue that are sufficiently liquid can be made subject to the trading requirement.38 In order to 
make these trading venues more resilient in light of the increase in algorithmic and high-
frequency trading, the proposal includes requirements for trading venues, as the Final SEF Rule 
does in the US.39 

III. What is To Come 
 

A. Trading  

  Full SEF Registration:  Today, SEFs are still temporarily registered and will not 
be fully registered for approximately two more years.40  Although the temporary registration 
process allowed SEFs with rulebooks that could potentially be viewed as non-compliant with the 
SEF Core Principles to begin operating, the full review will include a review for compliance with 
CFTC regulations.41  The Commission that is in place now is very different from the 
Commission in place when the SEF rules were promulgated - only one Commissioner who voted 
on the Final SEF Rule remains in office.  The full registration process, which requires complete 
compliance, naturally involves some subjectivity in the interpretation of what compliance 
actually requires.  Therefore, the interpretation of today’s Commission may diverge from the 
previous Commission’s view, creating the possibility for some market structure shifts.  The 
Commission is currently reviewing SEFs’ full applications in groups, sequencing the review by 

                                                 
36  Article 20(2), Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on 
markets in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (known as “MiFID 
II”). 
37  Article 28(1), Regulation (EU) No. 600/2014 of the European Parliament and the Council of 15 May 2014 
on markets in financial instruments and amending Regulation (EU) No. 648/2012 (known as “MiFIR”). 
38  Article 32(2) and (3), MiFIR. 
39  Recital (64), MiFID II; see also Articles 17 and 48, MiFID II (for a discussion of resilience relating more 
specifically to systems requirements for algorithmic trading by investment firms and those for regulated markets). 
40  Final SEF Rule, 78 Fed. Reg. at 33,584.   
41  Division of Market Oversight Guidance on Application of Certain Commission Regulations to Swap 
Execution Facilities (Sept. 30, 2013), 
http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/dmo_staffguidance093013.pdf (“[I]t has come 
to the Division’s attention that some SEF rulebooks contain provisions which appear to be inconsistent with the 
Commission’s regulations,” adding “the Division notes that it did not undertake a substantive review of the SEF’s 
rulebooks during the temporary registration process.”); Matthew Leising, Gensler Says Three Swap Market 
Operators Must Tweak Access Rules, Bloomberg (Nov. 18, 2013), available  at 
http://www.bloomberg.com/news/2013-11-18/gensler-says-three-swap-market-operators-must-tweak-access-
rules.html.  
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subsets of the core principles.  Based on the approach of the Commission’s review, this process 
will not conclude for the first group of SEFs until at earliest mid-2015. 

  Volumes:  Patterns are difficult to discern regarding volumes generally and 
volume by individual SEFs.  Predicting where volumes will go is even more difficult.  There are, 
however, developments that stand to influence volumes.  Right now the “incumbent SEFs” 
continue to have the majority of volume in rates and the vast majority of that volume is dealer to 
dealer as opposed to dealer to customer.  There is a possibility that dealer to customer volume 
will increase if market participants see the opportunity to obtain better pricing by trading on 
SEFs.  Additionally, the creation of fully registered SEFs, which may include developments to 
open SEFs to more market participants through a greater variety of access methods, stands to 
increase SEF volumes.   

  Technology and pricing are two of the most important factors in gaining market 
share.  While the rates market is divided among several primary SEFs, the vast majority of the 
credit market is traded on Bloomberg.  Bloomberg offers trading through its terminals, which 
were in place long before SEFs were even contemplated.  Bloomberg has been able to use that 
infrastructure to offer trades for only $10 regardless of size or maturity (plus an access fee).42  
Meanwhile for a five-year, $100 million rate swap, other SEFs might charge over $900 for that 
trade.43  Pricing is a significant factor that contributes to liquidity that supports a SEF.  Given the 
number of SEFs and the competitive landscape, as well as the capital that has been required to 
sustain these platforms from the passage of Dodd-Frank to the implementation of the first trading 
mandate, market commentators anticipate consolidation or exit of SEFs.44  Despite anticipated 
concentration, there will likely remain multiple SEFs, which could be viewed as market 
fragmentation - an issue that must be analyzed.45 

  SEFs have had to build out the technology to facilitate pre-trade credit checks in 
an introducing broker arrangement, which are required in order to comply with the straight 
through processing requirements.  While some SEFs did so quickly, others have taken longer to 
provide that infrastructure in order to facilitate agency access.46  Specific to technology, an 
opportunity to gain market share may be in developing technology to process certain types of 
package transactions, as well as technology for swap portfolio compression.   

                                                 
42  Peter Madigan, Terminal Velocity, RISK, July 2014, at 26.   
43  Id.   
44  Ivy Schmerken, SEF Consolidation Likely as Volumes Slowly Increase, WALLSTREET & TECHNOLOGY, 
(Aug. 21, 2014), http://www.wallstreetandtech.com/trading-technology/sef-consolidation-likely-as-volumes-slowly-
increase/d/d-id/1298193.  The Final SEF rule also imposes an ongoing burden by requiring SEFs to maintain a year 
of operating expenses on a rolling basis. 
45  It is important to note that SEFs do not have a proprietary interest in the swaps that they list for trading.  
This is drastically different from a futures exchange that often has intellectual property rights in the products it lists 
for trading, including patents for product design.  In other words, the proprietary interest in a specific product 
enables a futures exchange to capture all revenues related to that product, if it is adopted by market participants.  
46  Madigan, Terminal Velocity, at 27 (detailing UBS’s criticism of Bloomberg’s build out process).   
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  Jurisdiction over SEFs:  The jurisdiction of the Securities and Exchange 
Commission (SEC) over some products addressed in the no-action relief may affect which 
package transactions can appropriately occur on or subject to the rules of a SEF, given that a SEF 
is only permitted to list swaps for trading.  Additionally, products over which another regulator 
has jurisdiction being traded on a SEF, over which that regulator does not have jurisdiction, 
creates some tension.  For example, the relief for package transactions that include a CFTC-
regulated product and a US Treasury Bond, which is subject to the SEC’s jurisdiction, has 
expired.  The SEC has not provided guidance on the matter, but once the SEC’s trading mandate 
comes into effect, which is not expected during 2014, the SEC may object to products under its 
jurisdiction being traded on a facility that is not.47  

  Future “Made Available to Trade” Submissions:  In the future the Commission 
will accept submissions from SEFs as to which particular swaps in other asset classes should be 
subject to mandatory trading, with non-deliverable forwards and energy swaps (to the extent 
futurization does not endure) likely coming next following the clearing mandate.  There will also 
likely be further submissions within the rates (i.e., non-US, non-Euro and non-Sterling rates) and 
credit asset classes.  Those future determinations may impact SEF market share for rates and 
credit swaps and create a new competitive landscape for the new products that are not yet subject 
to mandatory trading. 

B. Cross-Border 

  EU’s Substituted Compliance Determinations for US CCPs:  The CFTC has not 
yet issued its rule on exempt DCOs, but the CFTC indicated that those rules would prohibit 
foreign clearinghouses from accepting US clients.48  The rules currently only allow a non-US 
CCP that is fully registered as a DCO to clear for US clients.  The not-yet-proposed rule, as 
outlined at the meeting of the Global Markets Advisory Committee (GMAC) in May 2014, 
would allow a non-US CCP that qualifies as an exempt DCO to take on US clearing members 
without going through full DCO registration, but would prohibit member firms of the exempt 
DCO from having US clients.49  In response, the European Commission (EC) has decided to 
propose equivalence determinations for central counterparty regulation in Australia, Hong Kong, 
India, Japan, and Singapore, but not the US.  The EC cites the European Market Infrastructure 
Regulation (EMIR) as the reason for such as a decision because EMIR requires a reciprocal 
regime of a foreign entity for authorizing European and other third-country clearers in order to 
grant an equivalency determination.  If the EC does not provide an equivalence determination for 
the US, then US CCPs cannot be considered “qualifying CCPs” and, therefore, would not allow 
European banks to apply a 2% risk-weight to their cleared exposures with those CCPs.  Instead, 
risk-weights would be at least 20%, which would require significantly greater capital.50  Non-EU 
                                                 
47  Peter Madigan, SEC Remains Silent on Swap Spread Trades, RISK, July 2014, at 6.   
48  Lukas Becker, EU Regulators Concerned by CFTC’s Foreign CCP Rules, RISK, May 23, 2014, 
http://www.risk.net/risk-magazine/news/2346603/eu-regulators-concerned-by-cftcs-foreign-ccp-rules. 
49  Id. 
50  Lukas Becker, EU Banks Fear Capital Hit from CCP Approval Delays, RISK, Mar. 6, 2014, 
http://www.risk.net/risk-magazine/news/2332502/eu-banks-fear-capital-hit-from-ccp-approval-delays.  
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CCPs will be considered QCCPs until December 15, 2014.51  If an equivalence ruling for the US 
has not come into place by then there is fear of market disruption, meaning business may shift 
from US “non QCCPs.”52   

  Elimination of Bank Guarantees:  There have been reports of a growing trend 
among banks to remove guarantees from affiliates in order to not be subject to CFTC 
regulation.53  Chairman Massad made clear his awareness of this trend when he spoke in DC in 
late July and expressed his intent to better understand the practice.54  He expressed concern over 
importation of risk, but acknowledged the limits on the CFTC’s authority.55   

Additional Substituted Compliance Determinations:  The Commission is expected 
to issue further substituted compliance determinations, but Massad has emphasized the need for 
other countries to have regulations in place in order to issue those determinations.56  

C. Domestic and International  

  Capital and Margin:  On September 2, 2013, the Basel Committee on Banking 
Supervision (BCBS) and the International Organization of Securities Commissions (IOSCO) 
released their final framework setting forth minimum standards for margin requirements for non-
centrally cleared derivatives.  The standards are intended to be adopted by all jurisdictions of 
BCBS and IOSCO, including the US.  In the US the duty to implement these requirements is 
placed on several regulators.  There are three proposed rules on uncleared margin in the US: (1) 
issued by the Prudential Regulators (i.e., the Board of Governors of the Federal Reserve System, 
the Federal Deposit Insurance Corporation, the Office of the Comptroller of the Currency, the 
Federal Housing Finance Agency, and the Farm Credit Administration, ) for bank swap dealers 
(SDs); (2) issued by the CFTC for non-bank SDs; and (3) issued by the SEC for non-bank 
security-based SDs.  In order to bring those proposals into compliance with the BCBS/IOSCO 
framework there will have to be some significant changes, which will require regulators to re-
propose the margin requirements.  That process includes drafting a new proposal and opening the 

                                                 
51  Press Release, European Securities and Markets Authority, European Commission Extends CRR 
Transitional Period to 15 December 2014, (Nov. 6, 2014) www.esma.europa.eu/news/European-Commission-
extends-CRR-transitional-period-15-December-2014.   
52  Lukas Becker and Peter Madigan, EC to Snub US in First Wave of CCP Equivalence Decisions, RISK, July 
2014, at 4 (citing Kim Taylor).  
53  Silla Brush and Jesse Hamilton, Banks’ Overseas Swaps Moves Drawing CFTC Attention, BLOOMBERG, 
April 26, 2014, http://www.bloomberg.com/news/2014-04-25/banks-overseas-swaps-moves-said-to-draw-cftc-
attention.html. 
54  Patrick Temple-West and Zachary Wormbrodt, POLITICO, Massad Discusses De-Guaranteeing, (Aug. 3, 
2014), http://www.politico.com/story/2014/08/massad-discusses-de-gauranteeing-109583.html. 
55  Id.  
56  Id.  
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re-proposal to comment before finalizing the rule by vote.57  The Prudential Regulators and 
CFTC have done so, but at the time of this paper’s publication, the SEC has not yet announced 
its plan.  The BCBS/IOSCO framework begins phasing in uncleared margin requirements in 
December 1, 2015 (and is complete by December 1, 2019), providing what should be sufficient 
lead-time for the CFTC and other US regulators.    

  The uncleared margin rules are critical to Dodd-Frank implementation because 
they will incentivize the clearing of swaps by making it more expensive not to clear.  Clearing 
swaps achieves the transparency and risk management goals of Dodd-Frank.  

IV. Conclusion 
 
  In the four years since Dodd-Frank passed, the majority of the swaps regulation 
has been finalized.  However, the change in the structure of the swaps market is yet 
undetermined.  In addition to the possibility that market participants will abandon swaps trading 
for futures trading to the extent that is possible, there also exists the possibility that the swaps 
market will transition overseas.  Competition for market share will be driven by the connectivity 
to a given SEF, liquidity support, and technology advancement.  Although the CFTC regulations 
are largely complete and the SEF market structure is beginning to take shape, the overall 
tectonics of the market will continue to evolve both in the US and abroad. 
 

                                                 
57  Key differences include the requirement that margin posting is bilateral, varying calculation methodologies, 
allowing thresholds under which margin is not required to be posted (entities or affiliate groups with under €8 
billion in gross notional uncleared derivatives outstanding are not required to post margin; less than €50 million 
exposure per counterparty between counterparties at the consolidated group level, initial margin is not required), and 
permitting more types of collateral (e.g., high-quality corporate and covered bonds and equities included in major 
stock indices)).     
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