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I. Introduction 

On January 7, 2011 the Commodity Futures Trading Commission (Commission) 

proposed “Core Principles and Other Requirements for Swap Execution Facilities” (the SEF 

Proposal).  Swap Execution Facilities (SEFs) are statutory creations of the Dodd-Frank Act that 

must be used to trade certain swaps.  Two years and five months later, on June 4, 2013, the 

Commission finalized the SEF regulations (the Final SEF Rules).
3
 

During the time between the SEF Proposal and the Final SEF Rules a great debate 

arose in the industry regarding the question of how many unaffiliated market participants must 

receive a request for quote for a swap subject to mandatory trade execution:  Five, Four, Three, 

Two or One?  This question overshadowed much of the substance of the SEF Proposal because 

any variation from the pre-Dodd-Frank mode of execution -- that is a bilaterally negotiated trade 

between a dealer and a customer -- would be a significant departure from incumbent market 

structure.  The debate settled on two RFQ recipients initially, moving to three recipients 

beginning 14 months from the effective date of the Final SEF Rules, which is the end of 

September 2014.  However, like many regulatory launches, the implementation, that is where the 

“RFQ meets the road,” has proved challenging and has resulted in guidance and no-action relief 

from Commission Staff. 

With the majority of SEFs now provisionally registered and the first trade 

execution mandates in place, market participants must navigate a new trade execution 

environment.  Not only are there choices for swaps, but traditional designated contract markets 

(DCMs) offer swaps and swap futures. 

The following paper will explore the new trade execution environment that has 

been borne out of Dodd-Frank through providing an overview of the Final SEF Rules while 

highlighting some of the major differences with the SEF Proposal, summarizing recent no-action 
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relief, discussing recent market reaction to the new trade execution environment, and finally, 

providing some compliance-focused thoughts on how this environment will continue to evolve 

and interact in a self-regulatory and Commission enforcement-focused reality. 

II. Phone Calls to Order Books:  The Final SEF Rules 

The Final SEF Rules set forth the SEF regulatory landscape, addressing the 

following key questions:  Who must register as a SEF?  What swaps are required to be transacted 

on a SEF or DCM?  What functionality must a SEF offer?  What are the requirements for swaps 

subject to the trading mandate versus those not?  We answer each of these questions in turn. 

A. Who must register as a SEF? 

Swap Execution Facility is defined in Section 1a(50) of the Commodity Exchange 

Act (CEA) as follows: 

a trading system or platform in which multiple participants have 

the ability to execute or trade swaps by accepting bids and offers 

made by multiple participants in the facility or system, through any 

means of interstate commerce, including any trading facility, 

that—(A) facilitates the execution of swaps between persons; and 

(B) is not a designated contract market.
4
   

The language the Commission included in the final rule describing which entities must register 

as a SEF is:  

[a]ny person operating a facility that offers a trading system or 

platform in which more than one market participant has the ability 

to execute or trade swaps with more than one other market 

participant on the system or platform shall register the facility as a 

swap execution facility under this part 37 or as a designated 

contract market under part 38 of this chapter.
5
  

The underlined language in both the CEA provision and the Final SEF Rule 

indicate that allowing multiple participants to execute swaps with multiple participants is a 

fundamental component of the SEF definition.  However, many view the Commission’s 

interpretation, which is “more than one” to be more inclusive than the CEA language.  The 

Commission noted that the terms “trading system” and “platform” are not defined in the Dodd-

Frank Act or anywhere in the CEA.  However, the Commission stated that it will interpret 

“trading system” and “platform” to include, but not be limited to, the term “trading facility” as 

defined in Section 1a(51) of the CEA.
6
   

                                                 
4
  Commodity Exchange Act, 7 U.S.C. § 1a(50). 

5
  78 Fed. Reg. at 33,583.  

6
   The Definition of “Trading Facility” is:  

  (51) Trading facility  

(continued…) 



There seemed to be consensus in the industry that the requirement to register as a 

SEF would only be triggered for an execution facility offering swaps subject to the trading 

mandate.
7
  The Commission did not take this approach and, in fact, stated its intention to capture 

platforms and facilities offering swaps, regardless of whether those transactions are subject to the 

mandate in a footnote to the Final SEF Rules, the now infamous “Footnote 88,” which states, in 

relevant part: 

The Commission notes that it is not tying the registration 

requirement in CEA section 5h(a)(1) to the trade execution 

requirement in CEA section 2(h)(8), such that only facilities 

trading swaps subject to the trade execution requirement would be 

required to register as a SEF.  Therefore, a facility would be 

required to register as a SEF if it operates in a manner that meets 

                                                 
  (A) In general  

The term “trading facility” means a person or group of persons that constitutes, maintains, or 

provides a physical or electronic facility or system in which multiple participants have the ability 

to execute or trade agreements, contracts, or transactions— 

(i) by accepting bids or offers made by other participants that are open to multiple participants in 

the facility or system; or 

(ii) through the interaction of multiple bids or multiple offers within a system with a pre-

determined non-discretionary automated trade matching and execution algorithm. 

(B) Exclusions  

The term “trading facility” does not include—  

(i) a person or group of persons solely because the person or group of persons constitutes, 

maintains, or provides an electronic facility or system that enables participants to negotiate the 

terms of and enter into bilateral transactions as a result of communications exchanged by the 

parties and not from interaction of multiple bids and multiple offers within a predetermined, 

nondiscretionary automated trade matching and execution algorithm; 

(ii) a government securities dealer or government securities broker, to the extent that the dealer or 

broker executes or trades agreements, contracts, or transactions in government securities, or assists 

persons in communicating about, negotiating, entering into, executing, or trading an agreement, 

contract, or transaction in government securities (as the terms “government securities dealer”, 

“government securities broker”, and “government securities” are defined in section 3(a) of the 

Securities Exchange Act of 1934 (15 U.S.C. 78c(a))); or 

(iii) facilities on which bids and offers, and acceptances of bids and offers effected on the facility, 

are not binding. 

 Any person, group of persons, dealer, broker, or facility described in clause (i) or (ii) is excluded 

from the meaning of the term “trading facility” for the purposes of this chapter without any prior 

specific approval, certification, or other action by the Commission. 

(C) Special rule  

A person or group of persons that would not otherwise constitute a trading facility shall not be 

considered to be a trading facility solely as a result of the submission to a derivatives clearing 

organization of transactions executed on or through the person or group of persons.  Commodity 

Exchange Act, 7 U.S.C. § 1a(51).   
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the SEF definition even though it only executes or trades swaps 

that are not subject to the trade execution mandate.  The 

Commission also notes that transactions involving swaps on SEFs 

that are subject to the trade execution mandate are considered to be 

“Required Transactions” under part 37 of the Commission’s 

regulations, whereas “Permitted Transactions” are transactions not 

involving swaps that are subject to the trade execution mandate.
8
   

There is ongoing debate around exactly which entities are required to register as 

SEFs, based on the definition of a “SEF” above.  Although Congress’ intent appeared to be to 

capture exchanges like exist in the futures and securities markets for illiquid swaps, the language 

is subject to broader interpretation as the Commission has recognized.
9
  The Commission stated 

in the final rule that “all of the relevant facts and circumstances of the entity’s operations” must 

be analyzed to determine whether an entity falls within the scope of the SEF registration 

requirement.
10

  The recognition of the importance of the relevant facts and circumstances is 

necessary because, as the Commission noted, “although the registration provision is written in 

broad language and could be read to require the registration of any facility for the trading or 

processing of swaps, the Commission notes that other statutory provisions appear to narrow the 

registration requirement.”
11

  

Despite the recognition that the language may be read as overly broad, there has 

been concern regarding the entities that the Commission believes should be considered SEFs.  

There remain outstanding registration questions in this area, some of which may be answered as 

the anticipated Chairman of the Commission, Timothy Massad, is confirmed as the next 

Chairman of the Commission. 

B. What swaps are required to be transacted on a SEF or DCM?   

The same day as the Commission finalized the Final SEF Rules, it also finalized 

the rule setting forth the process to make a swap “available to trade.”  That phrase is adapted 

from language in the Dodd-Frank Act, but the Commission took it upon themselves to create a 

process to make particular transactions available to trade.   

A SEF or DCM may obtain a “made available to trade” determination for a swap 

that it lists or offers for trading that is subject to the clearing mandate via one of two processes:  

self-certification or approval.
12

  The SEF or DCM must consider one or more of a list of 
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enumerated factors, all of which target liquidity in preparing its submissions.
13

  Once a swap is 

made available to trade, 30 days later the swap can only be transacted by non-exempt persons 

(e.g. non end-users, non-affiliates) on or subject to the rules of a SEF or DCM and may only be 

executed via permitted execution methods, as discussed below.   

Made available to trade determinations have been accepted for some interest rate 

swaps and some credit default swaps.
14

  In the future the Commission will accept submissions 

from SEFs as to which particular swaps in other asset classes should be subject to mandatory 

trading, with non-deliverable forwards likely coming next following the clearing mandate. 

On May 1, 2014, the Commission issued time-limited no-action relief for market 

participants from the mandatory execution of package transactions on a SEF or DCM.
15

  

Beginning May 16, 2014, market participants executing swaps that are subject to the trade 

execution requirement that are part of a “package transaction” must be traded on a SEF or DCM.  

A package transaction is a transaction involving two or more instruments:  

(1) that is executed between two or more counterparties; (2) that is priced or 

quoted as one economic transaction with simultaneous or near simultaneous 

execution of all components; (3) that has at least one component that is a swap 

that is made available to trade and therefore is subject to the CEA section 2(h)(8) 
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trade execution requirement; and (4) where the execution of each component is 

contingent upon the execution of all other components.
16

 

The relief is phased-in as follows:   

 For package transactions in which all components are swap subject to the 

trade execution requirement, there is no additional relief, so compliance is 

required May 16, 2014.  

 For package transactions in which the components include at least one 

swap component that is subject to the trade execution requirement and all 

other components are swaps subject to the mandatory clearing 

requirement, relief is provided until June 2, 2014. 

 For package transactions in which the swap components are subject to the 

trade execution requirement and all other components are U.S. Treasury 

securities (U.S. Dollar Swap Spreads), relief is provided until June 16, 

2014. 

 For package transactions (excluding U.S. Dollar Swap Spreads) in which 

the components include at least one swap component that is subject to the 

trade execution requirement and at least one component that is not a swap, 

relief is provided until November 16, 2014. 

 For package transactions in which the components include at least one 

swap component that is subject to the trade execution requirement and at 

least one swap component that is under the Commission’s exclusive 

jurisdiction and not subject to the clearing requirement, relief is provided 

until November 16, 2014. 

 For package transactions in which the components include at least one 

swap component that is subject to the trade execution requirement and at 

least one swap component that is a swap over which the Commission does 

not have exclusive jurisdiction, relief is provided until November 16, 

2014. 

C. What functionality must a SEF offer?  

Once an entity is determined to be a SEF, the next question is what functionality a 

SEF must provide.  The only functionality SEFs are required to provide is an order book.
17

  The 

order book must be provided for both required transactions and permitted transactions.
18
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However, the order book is not required to be electronic.
19

  Moreover, if an order book uses a 

matching algorithm, the algorithm does not even need to match best bid/best offer; the algorithm 

need only be disclosed in the SEF rulebook and submitted to the Commission for review and 

approval as part of the registration application.
20

   

D. What are the requirements for swaps that are subject to the trading mandate 

versus those not?  

In terms of execution, required transactions and permitted transactions are treated 

differently.  Required transactions may be executed in the order book (including via cross-trade), 

through RFQ, or in a block trade, all of which are discussed below.
21

  Permitted transactions may 

be executed in the order book, RFQ, block trade, or any other means of interstate commerce, 

including by voice.
22

  Moreover, the Commission included in the rule preamble language that 

allows a SEF to petition the Commission to amend its regulations to include additional execution 

methods for required transactions, but at this point that has not occurred.
23

   

Cross-Trades:  Should a broker or dealer want to execute against its customer’s 

order or execute two of its customers’ orders against each other through the order book following 

some form of pre-arrangement, the SEF must require one side of the trade to be shown to the 

market for at least 15 seconds before execution of the transaction.
24

   

RFQ:  A SEF does not have to offer an RFQ, but, if it is allowing required 

transactions to be executed via RFQ, participants on the trading system must transmit an RFQ to 

buy or sell a specific instrument to no less than two unaffiliated market participants, to which the 

recipients may respond.
25

  At the end of September 2014, the number of required recipients will 

increase to three.
26

  Additionally, the SEF must provide the requester with the firm resting bids 

or offers in the order book and give the requester the ability to execute against those as well as 

responsive orders.
27

   

Swap Blocks:  Swap block thresholds are set forth in the swap block rule, which 

was also finalized the day the Commission finalized the SEF rules.  The block thresholds for 

interest rate swaps and credit default swaps are currently set using a 50% notional amount 
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calculation, which means that 50% of the notional amount of the swap is in blocks and 50% is 

not.
28

  For other asset classes (foreign exchange swaps and other commodity swaps) the block 

thresholds are currently set based on the DCM block sizes for economically related futures 

contracts, if available.
29

  [The variation is due to data availability.]  Per the rule, the percentage 

will change to 67%, meaning only 33% will be in blocks, after at least one year of reliable data.
30

  

However, based on recent issues concerning data provision, sufficiency, and usability, the 

Commission is not likely to make that adjustment in the near future.
31

  The block thresholds will 

be recalculated with new data, but still at the 67% level, at least every year thereafter.
32

   

III. Jurisdiction, Operational Errors, and Open Access:  Commission Staff Guidance and 

No-Action Relief 

In the process of moving swap trading onto SEFs there have been several hiccups, 

which have spurred staff to issue no-action relief.  This section discusses some of the key events 

that have brought us to where we are today.   

A. SEFs without rules?  

The Final SEF Rules set forth the registration process, which included a 

“temporary registration” stage.  That process essentially allowed for approval upon application 

as the only requirement was that the application be complete on its face.
33

  Today, SEFs are still 

temporarily registered and will not be fully registered for approximately two more years.
34

  That 

cursory review process allowed SEFs with rulebooks that could potentially be viewed as  non-

compliant with the SEF Core Principles to begin operating.
35

   

As the October 2, 2013 deadline for entities meeting the SEF definition to register 

approached, there was general confusion, even panic, in the market because of the uncertainty 

around these SEF rulebooks, which were long, constantly changing, and, in some cases, 
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incomplete.
36

  The Commission issued no-action relief that allowed SEFs to onboard customers 

without subjecting them to its jurisdiction, delaying the requirement that customers sign SEF 

user agreements, and allowing existing workflows to continue until November 1, 2013.
37

  That 

relief expired and customers began having to sign up to SEFs in order to trade swaps on a 

multiple-to-multiple facility.  Shortly thereafter, the Commission issued guidance reiterating that 

any criteria for an Eligible Contract Participant (ECP) to access a SEF must be “impartial, 

transparent, and applied in a fair and non-discriminatory matter” in order to open discriminatory 

platforms to the public.
38

   

The guidance expressly prohibited the use of “enablement mechanisms,” which it 

defined as “any mechanism, scheme, functionality, counterparty filter, or other arrangement that 

prevents a market participant from interacting or trading with, or viewing the bids and offers 

(firm or indicative) displayed by any other market participant on that SEF.”
39

  In addition, the 

guidance specifically stated that intermediated access, otherwise known as “agency access,” is a 

permissible means of accessing SEFs because it comports with the requirement that SEFs allow 

impartial access.
40

  Agency access permits market participants to connect to a SEF indirectly 

through an agent, which allows customers to avoid signing up to multiple hundred-plus-page 

rulebooks and only requires customers to consent to SEF jurisdiction.  

B. Straight-through-processing  

Shortly before the October 2
nd

 SEF onboarding “panic,” Staff in the Divisions of 

Market Oversight and Clearing and Risk issued guidance regarding the Commission’s 

expectations for straight-through-processing.
41

  The guidance stated that all orders on SEFs and 

DCMs must be pre-screened against credit limits and, more importantly, it shortened the window 

in which a DCO must accept or reject a trade based on the futures commission merchant’s 

(FCM’s) credit limits at the DCO from 60 seconds to 10 seconds.
42

  Any trade not accepted 

within 10 seconds the Staff declared to be void ab initio.
43

  As a result, the Staff stated its view 

that breakage agreements are not necessary and, moreover, they are an impediment to impartial 
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access on SEFs.
44

  Therefore, Staff prohibited DCMs, SEFs, FCMs, and swap dealers from 

requiring breakage agreements as a condition to access a SEF or DCM.
45

   

On October 25, 2013, the Commission provided related relief until June 30, 2014, 

which allows for re-execution of a swap that fails to clear for operational reasons, but still 

labeled trades rejected for clearing for credit reasons as void ab initio.
46

  To re-execute the swap, 

the incident must be reported and the counterparties and their clearing members must agree to re-

execute.
47

   

C. New changes to old recording requirement  

In February 2012, the Commission amended Regulation 1.35, which sets forth 

requirements to retain written communications and record and retain oral communications, to 

apply to members of SEFs as it applies to members of DCMs.
48

  The rule requires recordings of 

all conversations that lead to a transaction of a commodity interest (future, swap, retail FX, or 

option), but exempts certain participants from the requirement to record oral communications.
49

  

Exempt participants include CPOs and members of a DCM or SEF that are not registered or 

required to be registered with the Commission in any capacity.
50

  There have been extensive 

questions regarding what communications are considered to “lead to” a transaction, why the 

written recordkeeping includes everything from text messages to instant messages, and what the 

Commission’s reasoning was when deciding which entities to exempt from the oral 

recordkeeping requirement.  In light of the difficulty of the transition to executing swaps on 

SEFs and market participants’ resistance to recording under Regulation 1.35, which some 

contend is impossible, the Commission issued no-action relief from the oral recording 

requirement for commodity trading advisors trading on SEFs until May 1, 2014.
51

  In order to 

treat DCMs executing swaps and SEFs the same, the Commission issued corresponding no-

action relief for commodity trading advisors trading swaps on DCMs.
52

  Despite the parity of 
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treatment of SEFs and DCMs for purposes of executing swaps, market participants continue to 

grapple with the compliance cost and burden of Regulation 1.35.
53

 

D. Are European exchanges SEFs too?  

On February 12, 2014, the Commission issued relief for Multilateral Trading 

Facilities (MTFs) to allow those overseen by “competent authorities designated by the European 

Union Member States” to continue to operate without registering as SEFs.
54

  The same letter 

provides relief from the requirement that parties subject to the trading mandate execute swaps on 

a SEF or DCM for parties executing swaps on MTFs.
55

  The relief expired March 24, 2014, and 

the Commission issued a follow-on relief letter allowing only those MTFs that submitted relief 

requests and were approved to continue to use the relief.
56

   

IV. SEF Alternatives:  DCMs and Futurization 

A year prior to the finalization of the SEF rules, in October 2012, the “swap” 

definition went into effect which defined the products that trigger swap dealer registration and 

are subject to reporting obligations.  Given uncertainty in the industry due to how these new 

swap rules would impact market participants, several actions were taken by various market 

participants to limit the reach of the new swap rules.  Specifically, in October 2012, leading 

futures exchanges took several steps to transition significant elements of the energy swap 

business to energy futures.  More specifically, on October 15, 2012, ICE Futures OTC Markets 

transitioned all cleared OTC energy swaps to futures and options contracts,
57

 and ICE Futures 

U.S. lowered its block trade size to permit bilateral execution of energy futures.
58

  On the same 

date, CME Group transitioned the CME ClearPort business model to promote direct execution of 

CME ClearPort energy futures contracts by means of trading on CME Globex (i.e., order book) 

and on the trading floor,
59

 and also made amendments to its block trade sizes.  These changes, 

termed “futurization” of swaps, have resulted in extensive coverage in the media and have been 
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discussed in a Congressional hearing
60

 and at a Commission Roundtable, as views on the matter 

vary greatly.
61

   

In addition, CME Group and Eris Exchange have offered their customers 

“futurized” interest rate swaps, which have also drawn scrutiny and praise.
62

  Specifically, CME 

Group offers a deliverable interest rate swap futures contract.  The product is traded as a future in 

CME Group’s central limit order book and, if not offset, the contract settles through the delivery 

of an interest rate swap.
63

 

Eris Exchange, which was founded in 2010 just prior to the finalization of Dodd-

Frank, was designated as a contract market to trade interest rate swap futures contracts on 

October 29, 2011.  Eris Exchange’s interest rate swap futures product, which can only be traded 

on Eris Exchange, provides a “[u]nique contract design [that] replicates OTC Swap 

economics.”
64

  Eris Exchange states that its product offers a “futures product solution to Dodd-

Frank requirements,” as well as curve trading, invoice spreads, and margin offsets with CME 

Group futures.
65

 

Some industry participants, as well as Commissioner O’Malia, have claimed that 

“futurization” is a natural evolution of the markets and is a response to the uncertainty and 

increased costs (a term that has been coined “regulatory overhead”) of the Dodd-Frank Act,
66
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Bloomberg Government (Jan. 28, 2013). 
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  Eris Exchange, Eris Swap Futures (Apr. 9, 2014 6:14 PM),  
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while others have argued that “futurization” amounts to regulatory avoidance of the Dodd-Frank 

Act.
67

  Although futures have long been considered a highly regulated financial product, the 

burden imposed under the swaps regulatory regime established by the Dodd-Frank Act is 

different and arguably results in higher regulatory costs for users due to the registration, business 

conduct, capital, and margin requirements that are applied to those trading swaps.  Specifically, 

there is a significant difference in the margin treatment between interest rate futures (which can 

be margined as low as one-day value at risk (VaR)) and interest rate swaps (which, absent 

Commission order, must be margined at no less than five-day VaR).  Bloomberg L.P. 

unsuccessfully brought a lawsuit against the Commission alleging that the difference in margin 

treatment violated the Administrative Procedures Act because the Commission’s “disparate 

[margin] treatment of futures and commodity-based swaps, on the one hand, and financial swaps, 

on the other hand, has improperly created an opportunity for arbitrage between financial swaps 

and interchangeable ‘swap futures’ contracts.”
68

  While this lawsuit was unsuccessful, it is clear 

that a market evolution is underway in terms of products—swaps versus swap futures.  This 

evolution provides end-users with a choice to use swaps that are subject to a new regulatory 

regime or to continue to use futures which are subject to a known and well-established regulatory 

regime.  Naturally, there are benefits and drawbacks to each product type. 

While “futurization” relates to using futures rather than swaps, one execution 

venue has registered with the Commission to offer swaps on both the traditional DCM and on a 

SEF:  trueEX, LLC (trueEX).
69

  trueEX was launched in 2011 and became registered as a DCM 

on September 25, 2012.  On September 20, 2013, trueEX was temporarily registered as a SEF.  

trueEX’s DCM offers a central limit order book and trueEX’s SEF offers the RFQ trading 

protocol (and SEF order book), both for interest rate swaps.  trueEX also offers a proprietary 

portfolio terminations and compactions system for trade management of existing positions and a 

post-trade services platform to facilitate the processing requirements associated with the recently 

enacted regulations and no-action letters.
70

  

                                                 
quick to convert swaps to futures and move their business to the futures markets.  Futures exchanges offer 

clear rules and the efficiency of a one-day margining regime. 

Commissioner Scott O’Malia, Keynote Address “New Risk in Energy 2014:  Energy Trading Risk and the 
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  Bloomberg LP v. U.S. Commodity Futures Trading Comm’n, 13-cv-00523 (D.D.C. filed Apr. 16, 2013), 

Complaint at p. 1, dismissed (June 7, 2013).  
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  CFTC, List of Registered DCMs (Apr. 9, 2014 8:45 AM), 
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http://sirt.cftc.gov/SIRT/SIRT.aspx?Topic=SwapExecutionFacilities.  GFI is also dually registered, but their DCM 

application is still pending.  GFI filed for a DCM given how long SEF rule finalization was taking.  See supra List 

of Registered DCMs and List of Temporarily Registered SEFs.  
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  Customer Clearing Documentation, Timing of Acceptance for Clearing, and Clearing Member Risk 

Management, 77 Fed. Reg. 21,278 (Apr. 9, 2012); Alternative Compliance Schedule for Regulation 1.74 - Timing of 

Acceptance of Trades for Clearing (Oct. 26, 2012), available  at 
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V. Market Reaction:  Swap Traction? 

A. The SEF landscape 

As of April 4, 2014, there were twenty-four (24) SEFs temporarily registered with 

the Commission.
71

  While the SEFs have been temporarily registered Commission, they still 

must all undergo a detailed review by the Commission.
72

   

Despite the delay, until there are fully registered SEFs as the temporarily 

registered SEFS await a detailed review by the Staff of the Commission, the overall market 

structure of how SEFs will be used is coming into view.  At this point many market participants 

have signed up directly with one or more SEFs to trade on those specific SEFs.  However, given 

that there are at least 24 SEFs, some market participants have looked for a single entry point to 

the various liquidity pools available on SEFs.  Therefore, market participants have signed up 

with one introducing broker in order to access multiple SEFs, on an agency basis.
73

  Given this 

set-up, it is possible to access to multiple SEFs through one connection as opposed to 24. 

As noted above, once the “clearing mandate” is established for a class of swaps, 

the swaps within that class are eligible to become subject to mandatory trading.  Once a swap 

that is subject to the clearing mandate is determined to be subject to the trading mandate, it must 

be traded on either a DCM (i.e., trueEX) or a SEF.
74

  On February 15, 2014, the trade execution 

mandate commenced for certain interest rate swaps.
75

  On February 26, 2014, the trade execution 

mandate commenced for certain credit default swaps.
76

  Cleared swaps not made available to 

trade and uncleared swaps may still be traded bilaterally or on a single-dealer platform.
77

  With 

the commencement of the registration of SEFs and the trading mandate, the question is how 

much trading will take place on SEFs? 
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B. SEF trading volumes are increasing 

Recent market analysis has shown that trading on SEFs is increasing.  Indeed, at 

the time of the publication of this article, week five of the trading mandate saw the largest 

increase in volume to date.  For example, $317 billion in notional value of plain vanilla dollar 

denominated interest rate swaps traded on ten SEFs during the week ending March 21, 2014.
78

  

Out of this $317 billion, 98% was traded on six of these ten SEFs.  Other third party sources 

have also indicated that SEF notional amounts have grown steadily, rising 28% since October 

2013 with SEF trading representing roughly 40% of total rates notional amounts as of January 

2014.
79

  Overall, the Commission weekly swaps report shows that during the week ending March 

14, 2014 total transaction dollar volume in all interest rate swaps was $3.8 trillion.
80

   

Not surprisingly, additional market research is needed to determine why some 

SEFs have more volume than others and which large financial institutions are supporting 

particular SEFs.  In addition, in a world where the technology of an RFQ is straightforward, SEF 

success will largely be determined by the technology offered and, more importantly, the liquidity 

that supports the SEF.  That is to say every SEF should ask:  What large financial institutions are 

supporting and trading on the platform?  While a market participant can get into or out of a swap 

on any SEF, favorites and market leaders may emerge. 

Notwithstanding the benefits of volume, as trading volumes increase, it is a 

natural result that the potential for market misconduct will also increase.  This is where the RFQ 

meets the road, which is policed by both the SEFs themselves and the Commission. 

VI. Self-Regulation and Commission Regulation 

SEFs are self-regulatory organizations, meaning they are charged with complying 

with “core principles,” which specifically includes market surveillance.  Market participants are 

subject to investigation by a SEF for activities such as wash trading and market manipulation.  A 

SEF can bring disciplinary action against market participants for rulebook violations and such 

action may result in expulsion from the SEF.  Given the natural tension that exists between a 

marketplace attempting to compete and gain market share and the self-regulatory obligations, it 

remains to be seen how aggressively SEFs will police their markets.  In addition, the 

Commission will have a prominent role in shaping the market structure through rule enforcement 

review and general compliance “spot-checks.”  The regulatory structure for SEFs, while similar 
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to the traditional DCM regulatory framework, is new and will be tested.  The number of SEFs 

will also pose a potential market fragmentation issue that must be analyzed.
81

 

The regulatory waiting time of more than two years between the passage of Dodd-

Frank and the publication of the SEF Final Rules (and a year and a half between proposing and 

finalizing the SEF rules) for both execution incumbents and new entrants has undoubtedly 

strained the resources of SEFs.  In other words, trading traction will mean revenues and profits 

for SEFs.  Given the number of SEFs and the competitive landscape, it will be informative to 

observe whether there is consolidation or exit of SEFs.  While it is prudent regulation to require 

SEFs to maintain a year of operating expenses related to complying with the SEF core principles, 

this, too, will place additional strain on SEFs that are competing for market share.   

VII. Conclusion 

As noted at the outset of this article, it took over two years for the final SEF rules 

to be finalized and for the regulatory structure of the SEF to be outlined.  Now, that regulatory 

structure is being implemented and realized.  SEFs, as some had pontificated, will not be the next 

DTEF for the mere fact that SEFs have registered and they have trading volume.
82

  It is not clear 

how the SEF market structure will continue to develop -- that is whether there will be 

proliferation or consolidation.  It is unique, though, that the driving force behind SEF 

proliferation is a federal trading mandate for certain products, as opposed to the more organic, 

market-driven evolution of the modern futures market.  In the latter, consolidation was driven by 

electronic trading and a departure from a member-based exchange.  In the former, consolidation 

may be driven by simple economics. 
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