
 

 

 

 

Portfolio Media. Inc. | 860 Broadway, 6th Floor | New York, NY 10003 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com 

   

2nd Circ. 'Act Of War' Ruling Offers Insurers Little Hope 

By Bibeka Shrestha 

Law360, New York (May 06, 2014, 8:41 PM ET) -- The Second Circuit held Friday that the 9/11 attacks 
were “acts of war” under a federal pollution cleanup law, but any attempts by insurers to brandish the 
ruling to argue that terrorist acts likewise fall under their act of war exclusions will face tough odds, 
considering the opinion's careful parsing of the issue. 
 
At issue in the high-profile Second Circuit battle was whether real estate developer Cedar & Washington 
Associates LLC could use the Comprehensive Environmental Response, Compensation and Liability Act to 
force American Airlines Inc., the Port Authority of New York and New Jersey, and others to pay for the 
cleanup of toxic dust from the Sept. 11, 2001, terrorist attacks. 
 
The Second Circuit held that Cedar could not, allowing the defendants to rely on the rarely employed act 
of war defense under CERCLA, which lets companies off the hook for toxic releases caused solely by an 
act of war, a term that was left undefined in the law. It's unclear for now whether Friday's ruling could 
affect how insurers view their own exclusions for acts of war. 
 
William F. Knowles, a Cozen O'Connor member, said the decision does provide some guidance for the 
insurance setting. Insurers could take note that the Second Circuit relied partly on the fact that the 
president and Congress labeled the 9/11 attacks as “acts of war” when it concluded that CERCLA's act of 
war defense applied. 
 
“Perhaps, there are some circumstances when our government will declare something to be an act of 
war, and that will have implications as to the insurance coverage,” Knowles said. 
 
But policyholders are likely to argue that the Second Circuit ruled based on the unique circumstances of 
the Sept. 11 terrorist attacks and that its decision should not apply more broadly, Knowles said.  
 
Lawrence Hobel, a partner at Covington & Burling LLP, noted that the Second Circuit specifically 
distinguished the insurance context from the CERCLA setting, with a nod to its landmark insurance ruling 
in Pan American World Airways Inc. v. The Aetna Casualty & Surety Co. et al. 
 
The Second Circuit decision, which was handed down in the 1970s, found that an insurer's act of war 
exclusion did not bar coverage for the destruction of a Pan Am jet that was hijacked by terrorists. That 
stands in contrast to its finding Friday that the terrorist attacks on Sept. 11 were acts of war under 
CERCLA. 
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The federal appeals court said its holding in Cedar & Washington did not conflict with the Pan Am ruling, 
which required courts to narrowly construe act of war exclusions. It said succinctly that the remedial 
purpose of CERCLA was both “different and unrelated” to insurance contracts, without elaborating. 
 
Hobel said he does not expect courts to seize upon the Second Circuit decision to transform insurance 
law on the subject. 
 
Moreover, insurers are continuing to include act of war exclusions in their policies, but they do provide 
coverage for terrorism losses, thanks to a law passed after the Sept. 11 attacks that transfers some of 
the terrorism risks to the U.S. government. 
 
“It would be surprising to me if the courts were to use the Second Circuit's opinion to rewrite both Pan-
American World Airways and the terrorism insurance structure that's been created,” Hobel said. 
 
Still, the federal terrorism reinsurance program is set to expire in December, and if it is not renewed, 
insurers are expected to again try to shut out coverage for terrorism. 
 
Hobel said it would be unlikely that courts would apply this interpretation of act of war under CERCLA to 
insurance policies that distinguish between terrorism and war.  
 
Knowles said only time will tell whether the Cedar & Washington ruling will affect coverage law, but he 
expects the case to be cited by both insurers and policyholders in future disputes. 
 
Insurers may look for similarities between the 9/11 attacks and a future event and hold up those facts to 
argue that their act of war exclusion applies, Knowles said. The Sept. 11 attacks were a detailed and 
strategic attack at multiple locations, which made them akin to an act of war, he said. 
 
“Perhaps the act of war exclusion is going to be more in play if there are domestic attacks like 9/11,” 
Knowles said.  
 
But Knowles noted that even under the special circumstances of the Sept. 11 attacks, the Second Circuit 
appeared to struggle in determining that the incident was an act of war under CERCLA. 
 
"What the court has clearly expressed here is that the decision they make is based upon the specific 
facts in play in 9/11," Knowles said. "They are making it also very clear that every situation is going to 
have to be evaluated anew."  
 
Judges Dennis Jacobs, Jose Cabranes and Debra Livingston sat on the Second Circuit panel. 
 
Cedar & Washington is represented by Sari Kolatch, Jay Spievack and Kara Gorycki of Cohen Tauber 
Spievack & Wagner PC, and Robert Fox and Neil Witkes of Manko Gold Katcher & Fox LLP. 
 
The Port Authority is represented by Leah Sears of Schiff Hardin LLP. Consolidated Edison Co. of New 
York Inc. is represented by Charles Rysavy and Dawn Monsen of K&L Gates LLP. 
 
Silverstein Properties is represented by Richard Williamson and Thomas Egan of Flemming Zulack 
Williamson Zauderer LLP. Westfield WTC LLC and Westfield Corp. Inc. are represented by Peter Winik 
of Latham & Watkins LLP. Host Hotels and Resorts Inc. & HMH WTC LLC are represented by Christopher 
Walsh and Paul Hauge of Gibbons PC. 



 

 

 
American Airlines Inc. and AMR Corp. are represented by Maura Monaghan and Roger Podesta 
of Debevoise & Plimpton LLP, and Desmond Barry Jr. of Condon & Forsyth LLP.United Air Lines Inc. and 
United Continental Holdings Inc. are represented by Jeffrey Ellis of Quirk & Bakalor PC and Michael 
Feagley of Mayer Brown LLP. 
 
The case is In re September 11 Litigation: Cedar & Washington Associates LLC v. The Port Authority of 
New York and New Jersey et al., case number 10-4197, in the U.S. Court of Appeals for the Second 
Circuit. 
 
--Editing by Jeremy Barker and Chris Yates. 
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