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E-ALERT | Environmental 

April 1, 2014 

FISH AND WILDLIFE SERVICE TIGHTENS RESTRICTIONS ON IMPORTS UNDER THE 
ENDANGERED SPECIES ACT 

May a harpsichord made during Mozart’s lifetime be imported into the United States despite the fact 
that its keys are made from the ivory of a species that is now endangered?  For many years, the 
answer was “yes.”  Under a series of “administrative exemptions,” the Fish and Wildlife Service 
(FWS) had allowed antiques to enter the country on the theory that hundred-year old objects would 
not violate laws against “taking” endangered species that were first enacted in 1976.  Recently, 
however, the Obama Administration decided to close this and other “loopholes,” arguing that the 
antiques exemption had led to forged paperwork and other abuses that permitted continued 
trafficking in objects made from endangered species. 

Directed by the White House to fully enforce existing laws against wildlife trafficking, FWS issued 
Director’s Order 210 on February 25, 2014.1  This Order substantially curtails the agency’s prior 
practice of exempting antique African Elephant ivory from the moratorium on importation imposed by 
the African Elephant Conservation Act (AECA).  The Order also strengthens prohibitions against the 
importation of rhinoceros horn, as well as parts and products of other species listed under the 
Endangered Species Act (ESA).  FWS plans to initiate rulemakings in the coming months to further 
increase restrictions on the export and inter-state sale of such species and the products derived 
from them. 

The Order, which was issued without prior notice or an opportunity for public comment and which 
became effective upon issuance, will have an immediate impact on musicians, antique dealers, gun 
collectors, museum curators, and a host of other organizations and individuals.  A substantial 
political backlash is forming against the Order among those adversely affected, and a recent article 
has criticized the restrictions as “draconian.”2  

BACKGROUND 

Since the 1970s, trade in the parts and products of certain species  has been limited by the ESA and 
the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), to 
which the United States is a party.  Under the ESA, antiques which contain restricted materials can 
nevertheless be legally imported into the United States if accompanied by documentation showing 
that the object is at least 100 years old and has not been “repaired or modified with any part” of any 
endangered or threatened species after December 28, 1973.3  16 U.S.C. § 1539(h); see also 50 
C.F.R. § 14.22.  CITES, as implemented by FWS regulations, provides that an antique containing any 

 
1 Available at http://www.fws.gov/policy/do210.html 
 
2 See http://www.nytimes.com/2014/03/27/opinion/the-wrong-way-to-protect-elephants.html?_r=1 
 
3 The African Elephant is currently listed as threatened under the ESA, while the Asian Elephant and all five 
rhinoceros species are considered endangered. 
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part of a CITES-listed species may be imported into or exported from a convention country only if it is 
accompanied by a valid certificate attesting to its age.  50 C.F.R. § 23.45.4  

In 1988, Congress enacted the AECA to impose restrictions “in addition to” those established under 
the ESA. 16 U.S.C. § 4241.  The AECA required FWS to establish a “moratorium” on the importation 
of both raw and “worked” African Elephant ivory from all foreign sources—including ivory-producing 
countries and so-called “intermediary countries” exporting ivory originally obtained abroad—which 
failed to satisfy certain criteria listed in the statute.  16 U.S.C. § 4222.  Shortly after the AECA’s 
passage, FWS determined that no intermediary nations satisfied the statutory criteria and 
consequently imposed an “immediate moratorium on imports of African Elephant ivory from all 
intermediary nations.”  54 Fed. Reg. 24,758, 24,761 (Feb. 3, 1989).  While the AECA’s only statutory 
exception concerns legally-obtained sport-hunted elephant trophies, 16 U.S.C. § 4222(e), FWS had 
granted broad administrative exceptions to the moratorium in those cases where the object in 
question qualified as an antique under the ESA. 

Violations of the AECA and ESA can give rise to substantial penalties, including civil fines and a 
criminal penalty of up to one year in prison for each violation.  16 U.S.C. §§ 1540, 3373, 4224.  
Violations can also give rise to prosecution under an anti-smuggling statute, which carries a 
maximum penalty of two years’ imprisonment.  18 U.S.C. § 545; see United States v. Place, 693 F.3d 
219 (1st Cir. 2012) (affirming conviction under 18 U.S.C. § 545 for importing sperm-whale tusks and 
narwahl tusks in violation of the ESA). 

DIRECTOR’S ORDER 210 

On February 11, 2014, the White House issued a National Strategy for Combating Wildlife 
Trafficking, “propos[ing] to immediately pursue a series of administrative actions to establish a U.S. 
ban with limited exceptions on elephant ivory and rhino horn trade.”5  Specifically, the White House 
called on FWS to “eliminat[e] broad administrative exemptions” to the AECA ban in order to address 
the poaching crisis that continues to threaten African Elephants. 

FWS responded by issuing Director’s Order 210, which instructs FWS employees to “strictly 
implement and enforce” the AECA moratorium, subject to five exceptions that exist “as a matter of 
law enforcement discretion.”  DO 210 § 2(b).  These exceptions permit the importation of African 
Elephant ivory (1) for law enforcement purposes; (2) for genuine scientific purposes that will 
contribute to species conservation; (3) for “personal use as part of a household move or as part of 
an inheritance”; (4) as part of a musical instrument; and (5) as part of a travelling exhibition.  DO 
210 § 2(b).  To qualify for the third, fourth, or fifth exception, the ivory must have been legally 
acquired prior to February 26, 1976 and not subsequently transferred for financial gain, and must 
be accompanied by CITES documentation.  Id.  Director’s Order 210 also requires FWS employees to 
“strictly implement and enforce all criteria under the ESA antique exception,” and emphasizes that 
the burden of proving that such exemption applies falls on the importer, exporter, or seller.  DO 210 
§ 2(a). 

 
4 See also Director’s Order 210, Appendix 1, http://www.fws.gov/policy/do210A1.pdf (explaining that “[t]he 
import of ESA antiques made from species that are also listed under CITES requires a pre-Convention 
certificate issued by the CITES Management Authority of the (re)exporting country as part of the declaration”). 
 
5 Available at http://www.fws.gov/home/feature/2014/trafficking/national-strategy-wildlife-trafficking.pdf.   
 

http://www.fws.gov/policy/do210A1.pdf
http://www.fws.gov/home/feature/2014/trafficking/national-strategy-wildlife-trafficking.pdf
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IMPLICATIONS 

While its precise contours have yet to be defined, Director’s Order 210 will significantly limit the 
ability of musicians, antique dealers, gun collectors, museum curators, and any other consumer 
wishing to purchase or sell objects containing African Elephant ivory.  Commercial import of African 
Elephant ivory, for example, is now prohibited, subject to the limited exceptions discussed above. 
FWS has also indicated that it intends initiate a notice and comment rulemaking process to restrict 
exports of African Elephant ivory and to restrict or prohibit inter-state sales of such ivory.6 

Because the practice of documenting ivory sales is relatively new, much of the antique ivory already 
in the United States lacks documentation and could therefore run afoul of the new restrictions.  The 
impact on affected consumers could be staggering: collections of furniture, guns, or musical 
instruments—many of which contain ivory inlays—could prove worthless.  Indeed, we have been told 
during discussions with FWS inspectors that they are taking the position that even where the ivory 
was legally acquired before February 1976, if the object containing the ivory was transferred for 
financial gain after that date the object is ineligible for the third through fifth exemptions discussed 
above.  Individuals seeking ivory to repair or refurbish antiques will also face new challenges, as will 
musicians wishing to obtain instruments containing ivory components.  And those who travel abroad 
with objects containing ivory run the risk of not being able to bring them into the United States. 

Because of these broad impacts, FWS’s issuance of Director’s Order 210 has resulted in substantial 
public outcry from various groups, including musicians and museums.7  Part of this response is due 
to FWS’s failure to provide any public notice or an opportunity to comment on the Order before it was 
issued.  FWS is consequently “reviewing adjustments to the regulations.”  Id.  It is therefore possible 
that the agency’s interpretation of the Order, or the Order itself, could change in the coming months. 

Moreover, the public will have an opportunity to comment on the rules regarding exports and inter-
state sales that FWS intends to promulgate, which could potentially lead to changes to the Order.  
The Order could also be subject to challenges in court on a variety of theories, including that the 
Order is invalid because it was issued without any notice or opportunity for public comment.  In short, 
the rules regarding the import, export, and inter-state sale of African Elephant ivory and antiques 
under the ESA are likely to remain in flux during the coming months and years. 

CONCLUSION 

While Director’s Order 210 leaves many questions regarding the trade in antique ivory unsettled, it 
nonetheless marks a significant shift from FWS’s prior practice of permitting imports of antiques 
containing African Elephant ivory, and indicates that FWS will construe the ESA’s exemption for 
antiques more narrowly.  Because of these changes, and because FWS’s policies on these issue may 
change in the coming months, it is essential that potentially-affected organizations and individuals 
obtain sound and up to date advice on FWS’s implementation of the AECA and ESA. 

 
6 FWS, Questions and Answers about Director’s Order 210, http://www.fws.gov/international/pdf/directors-
order-210-questions-and-answers.pdf; see also FWS, USFWS Moves to Ban Commercial Elephant Ivory and 
Rhino Horn Trade, http://www.fws.gov/international/travel-and-trade/ivory-ban-questions-and-answers.html#2 
(explaining that FWS intends to “prohibit sales within a state unless the seller can demonstrate an item was 
lawfully imported prior to 1990 for African Elephants and 1975 for Asian Elephants, or under an exemption 
document”). 
 
7 See http://www.nytimes.com/2014/03/21/arts/design/new-limits-on-ivory-sales-set-off-wide-
concerns.html?hpw&rref=arts&_r=0 (noting an “uproar” among various groups affected by the new rules). 

http://www.nytimes.com/2014/03/21/arts/design/new-limits-on-ivory-sales-set-off-wide-concerns.html?hpw&rref=arts&_r=0
http://www.nytimes.com/2014/03/21/arts/design/new-limits-on-ivory-sales-set-off-wide-concerns.html?hpw&rref=arts&_r=0
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If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our environmental practice group: 

E. Donald Elliott +1.202.662.5631 delliott@cov.com 
Muftiah McCartin +1.202.662.5510 mmccartin@cov.com 
Thomas Brugato +1.202.662.5515 tbrugato@cov.com 
Kamila Lis +1.202.662.5884 klis@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2014 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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