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E-ALERT | Government Contracts 

December 12, 2013 

GOVERNMENT CONTRACTS UPDATE 

NEW CAP ON EXECUTIVE COMPENSATION IN COST-REIMBURSEMENT CONTRACTS 

On December 4, 2013, the Office of Federal Procurement Policy (“OFPP”) issued a notice in the 
Federal Register raising the maximum reimbursement for executive salaries under cost-
reimbursement contracts.  Salaries paid after January 1, 2012 are reimbursable up to $952,308.  
The new cap represents an increase of $190,000 from the previous year and is approximately 55% 
higher than it was four years ago.  A number of reform efforts have been undertaken as a result of 
this rapid increase.  We previously reported on the cap’s expansion in defense contracts to all 
employees, as well as proposed reductions to the cap.  Congress has in recent months considered 
several reform proposals, including some that would reduce the cap to $230,700, $487,000, or 
$763,029, with the latter proposal including a complete disallowance of the costs of the salaries of 
the top five executives of any contractor awarded government contracts totaling more than 
$500,000,000 during the previous fiscal year.  The current version of the National Defense 
Authorization Act of 2014 would reduce the cap to $625,000, thereby rolling back the OFPP 
increase.  A recently announced budget deal also addresses the cap from a different angle, adopting 
the previous proposal to reduce the cap to $487,000. 

GREATER ACCESS TO FOREIGN MARKETS ON THE HORIZON 

Negotiations continue on three international trade agreements that could ease and promote 
business opportunities in foreign markets. 

On November 19, 2013, the European Parliament ratified a revision to the World Trade 
Organization’s Government Procurement Agreement (“GPA”).  This was a major step in the 
implementation of the revised GPA, which is predicted to open up approximately $100 billion in 
annual procurement opportunities to international competition.  Considering that China’s potential 
admission to the GPA is expected to create an additional $113 - 289 billion in annual procurement 
opportunities, a significant expansion of foreign markets under the GPA is expected in the near 
future.  The agreement has yet to be fully ratified, but is expected to come into effect during the first 
quarter of 2014. 

The European Parliament’s ratification of the revised GPA came on the heels of a second round of 
negotiations between the United States and the European Union over the Transatlantic Trade and 
Investment Partnership (“T-TIP”).  The T-TIP has the potential to be the largest free trade agreement 
ever negotiated by the United States in terms of the size of the economies, population, and 
investment involved.  The agreement is, accordingly, expected to afford companies in the United 
States and the European Union greater mutual access to government procurement opportunities.  
The European Union has insisted that the T-TIP go beyond the GPA, which applies to only a very 
limited number of U.S. state and local procurements, so as to provide access to multiple levels of 
government contracts in the United States.  

http://www.cov.com/
http://www.gpo.gov/fdsys/pkg/FR-2013-12-04/pdf/2013-28982.pdf
http://www.cov.com/files/Publication/8935225e-8992-4d98-aea3-54d7d2cfcc55/Presentation/PublicationAttachment/055d65ca-b967-4b83-b95c-7ca8909ec3ee/The_Government_Contracts_Update_7-12-13.pdf
http://www.cov.com/files/Publication/7d0ad0ef-98ed-4312-bb4e-91ec895ffc5e/Presentation/PublicationAttachment/e3ee85fb-4f78-45fa-98e2-a336ec6ead51/The_Government_Contracts_Update_6-7-13.pdf
http://beta.congress.gov/amendment/113th-congress/senate-amendment/2328/text
http://www.gpo.gov/fdsys/pkg/BILLS-113s1197pcs/pdf/BILLS-113s1197pcs.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-113hr1960eh/pdf/BILLS-113hr1960eh.pdfhttp:/www.gpo.gov/fdsys/pkg/BILLS-113hr1960eh/pdf/BILLS-113hr1960eh.pdf
http://armedservices.house.gov/index.cfm/files/serve?File_id=215AC26C-A0E7-4B02-A63C-DD9D800AF2DB
http://www.cov.com/files/Publication/ccdaeb11-2b41-4194-a5b6-fcdab3039a28/Presentation/PublicationAttachment/ed650c92-134e-4b78-b329-13812fadaa6d/The_Government_Contracts_Update_11-1-13.pdf
http://www.cov.com/files/Publication/ccdaeb11-2b41-4194-a5b6-fcdab3039a28/Presentation/PublicationAttachment/ed650c92-134e-4b78-b329-13812fadaa6d/The_Government_Contracts_Update_11-1-13.pdf
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Another round of negotiations over the Trans-Pacific Partnership (“TPP”) was also underway when 
the European Parliament ratified the revised GPA.  Similar to the revised GPA and the T-TIP, the TPP 
is expected create significant foreign procurement opportunities for companies in the United States 
and eleven other countries in or near the Pacific Rim.  China’s and South Korea’s recently 
announced interest in joining the agreement lead commentators to predict that the TPP would be 
finalized in 2014. 

We will continue to monitor the negotiations, and the procurement opportunities that may arise from 
the revised GPA, the T-TIP, and the TPP. 

NEW OBLIGATION TO ACCELERATE PAYMENTS TO SMALL BUSINESS SUBCONTRACTORS 

On November 25, 2013, the FAR Council issued a final rule requiring prime contractors to make 
accelerated payments to small business subcontractors upon receiving an accelerated payment 
from the federal government. 

The rule goes into effect on December 26, 2013, requiring a new clause to be included in all new 
solicitations, including solicitations for the acquisition of commercial items.  The clause does not 
create new penalties for noncompliance beyond the government’s ability to discontinue accelerated 
payments to the prime contractor if the prime contractor “fails to accelerate payments to the 
maximum extent practicable.”  The rule also provides that the federal government may review prime 
contractor payments to ensure compliance with the clause.  Prime contractors will be required to 
flow down the clause in subcontracts with other small business concerns, including  those for 
commercial items. 

The clause provides that it does not create any rights under the Prompt Payment Act, such as 
extending late payment interest to subcontractors.  Similarly, in the preamble to the rule, the 
government clarified that directing the prime contractor to accelerate payments to subcontractors 
would not create privity of contract between the government and the subcontractors.  However, 
small business subcontractors arguably may be able to bring claims related to the clause as 
intended third-party beneficiaries. 

AMA SEEKS REFORM OF RECOVERY AUDIT PROGRAM 

The American Medical Association (“AMA”) House of Delegates recently voted to push for penalizing 
Medicare recovery audit contractors (“RACs”) for making improper payment determinations that are 
later overturned.  RACs receive a contingent fee for identifying payments that are eventually 
identified as improper.  Among the AMA’s proposals is a requirement that RACs reimburse physicians 
for the costs incurred in successfully appealing an invalid determination.  The AMA is committed to 
continuing to seek reform of the Medicare Recovery Audit Program. 

The Centers for Medicare and Medicaid Services instituted the Recovery Audit Program on a national 
level in 2009 with the goal of identifying improper payments made on behalf of Medicare 
beneficiaries.  The program extends to physicians, hospitals, nursing homes, home health agencies, 
durable medical equipment suppliers, and other entities that make claims under Medicare.  Although 
initially limited to payments made under Medicare Parts A and B, the Patient Protection and 
Affordable Care Act, Pub. L. No. 111-148, § 6411, extended the Recovery Audit Program to Medicare 
Parts C and D and required states to establish similar programs to review payments made under 
Medicaid. 

http://www.gpo.gov/fdsys/pkg/FR-2013-11-25/pdf/2013-28053.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-111publ148/pdf/PLAW-111publ148.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-111publ148/pdf/PLAW-111publ148.pdf
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The Office of Inspector General for the Department of Health and Human Services recently released 
a report revealing that approximately half of all payments reviewed by RACs in fiscal years 2010 and 
2011 were identified as improper, amounting to $1.3 billion in potential recovery.  The problem upon 
which the AMA delegates are focusing is that, although providers appealed only approximately 6% of 
RAC determinations, approximately 44% of appealed determinations were overturned.  The AMA 
attributes this high reversal rate to the incentives created by the payment of RACs on a contingent 
basis. 

The Recovery Audit Program continues to affect the health care industry.  Given that other federal 
agencies are authorized to utilize recovery audit contractors to satisfy their obligations under the 
Improper Payments Elimination and Recovery Act of 2010, Pub. L. No. 111–204, recovery audit 
contracting may soon become relevant to companies in industries outside of health care as well. 

CASE DIGEST 

Small Business Set-Asides Qualify as Competitive Procurements (Res-Care, Inc. v. United 
States, No. 2013-5035 (Fed. Cir. Nov. 21, 2013)) 

The United States Court of Appeals for the Federal Circuit recently concluded that a small business 
set-aside under the Workforce Investment Act (“WIA”) is conducted on a competitive basis. 

The WIA authorizes the Department of Labor (“DOL”) to enter into contracts with a variety of entities 
for the operation of Jobs Corp Centers (“JCC”).  29 U.S.C. § 2887(a)(1).  Subject to exceptions in the 
Competition in Contracting Act (“CICA”) to the requirement that procurements be conducted on the 
basis of “full and open competition,” the WIA requires JCC operators to be selected on a “competitive 
basis.”  29 U.S.C. § 2887(a)(2)(A). 

An incumbent JCC operator filed a bid protest after the DOL proposed selecting a successor operator 
through a small business set-aside.  The incumbent argued that the DOL’s proposal violated the 
WIA’s requirement that the selection be conducted on a competitive basis.  Specifically, the 
incumbent argued that the WIA’s reference to CICA indicated that the selection had to be conducted 
on the basis of full and open competition, subject only to the exceptions in CICA that are cross-
referenced in the WIA.  The incumbent highlighted that the WIA does not reference CICA’s 
authorization of small business set-asides. 

The Federal Circuit rejected the incumbent’s argument that a selection under the WIA must be 
conducted on the basis of full and open competition under CICA.  The Federal Circuit concluded that 
a “competitive basis” selection under the WIA is not synonymous with a “full and open competition” 
under CICA.  According to the Federal Circuit, the plain meaning of “competitive basis” includes small 
business set-asides, especially because CICA’s reference to the use of “competitive procedures” in 
small business set-asides indicates that Congress views them as competitive procurements. 

Navy Not Required to Discuss Excessive, but “Arguably Reasonable” Price (Lyon Shipyard, 
Inc. v. United States, No. 13-508C (Fed. Cl. Nov. 27, 2013)) 

The United States Court of Federal Claims recently denied a pre-award bid protest based on the 
Navy’s failure to inform an incumbent contractor that its price proposal was significantly higher than 
those of other offerors in a solicitation for a multiple-award ID/IQ contract to provide marine boatyard 
services.  The court held that the Navy’s obligation to inform an offeror of weaknesses in its proposal 
extended only to those weaknesses that would preclude the offeror from award. 

http://oig.hhs.gov/oei/reports/oei-04-11-00680.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-111publ204/pdf/PLAW-111publ204.pdf
http://www.cafc.uscourts.gov/images/stories/opinions-orders/13-5035.Opinion.11-18-2013.1.PDF
http://www.cafc.uscourts.gov/images/stories/opinions-orders/13-5035.Opinion.11-18-2013.1.PDF
http://www.uscfc.uscourts.gov/sites/default/files/ALLEGRA.LYON112713.pdf
http://www.uscfc.uscourts.gov/sites/default/files/ALLEGRA.LYON112713.pdf
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The solicitation at issue called for proposals to be evaluated on a best value basis, with price 
evaluated for reasonableness against an independent government estimate.  During the first round 
of discussions with offerors in the competitive range, the Navy informed the protestor that its price 
proposal was significantly higher than the independent government estimate.  However, the Navy did 
not ask the protestor to revise its price or indicate that the protestor’s price was significantly higher 
than the prices proposed by other offerors.  The Navy asked all offerors to justify their prices, but the 
protestor’s price was not subject to further discussion. 

In making a recommendation for award, the contracting officer found that the protestor’s price was 
excessive when compared to other offerors and concluded that the protestor’s price would be 
“difficult to justify as reasonable.”  Because a trade-off analysis indicated that the protestor’s price 
was higher than the price of an otherwise comparable proposal, the protestor was the only 
contractor within the competitive range that was not selected for award. 

Notwithstanding the contracting officer’s determination that the protestor’s price was excessive, the 
court concluded that the Navy was not obligated to raise the excessiveness of the protestor’s price in 
order to conduct meaningful discussions.  Although price was critical in the final stage of evaluation, 
the court maintained that the protestor’s price was not a significant weakness that precluded the 
protestor from award because the Navy had determined that the protestor’s price was “at least 
arguably reasonable” under a best value analysis.  The court ultimately faulted the protestor for 
failing to reduce its price after being informed that its price was above the independent government 
estimate. 

Contractor Bears Risk of an Error in the Transmission of Its Proposal (JV Derichebourg-BMAR 
& Assocs., LLC, B-408777 (Comp. Gen. Nov. 20, 2013)) 

The Government Accountability Office (“GAO”) recently ruled that a contractor is responsible for an 
error in the transmission of its proposal even if an agency is aware of the error and fails to inform the 
contractor. 

A contractor transmitted two emails to a contracting officer and a contract specialist with the 
intention of submitting its proposal.  Both emails indicated that the contractor’s proposal had been 
transmitted in two parts.  While the contractor attached part of the proposal to the first email, the 
contractor inadvertently failed to attach the remainder of the proposal to the second email. 

Both the contract specialist and the contracting officer were out of town on the day that the 
proposals were due.  The next day, the contract specialist opened the emails.  She acknowledged 
receipt of the first email and contacted the contracting officer to confirm that the second email did 
not include any attachments.  Neither individual informed the contractor of its omission. 

The next day, the contractor sent a third email to the contracting officer and the contract specialist 
indicating that the contractor was resending the second email because the contract specialist had 
failed to acknowledge its receipt.  Although the remainder of the contractor’s proposal was attached 
to the third email, the contracting officer rejected the contractor’s proposal as incomplete. 

Notwithstanding the contractor’s argument that the agency was on notice of an error in the 
transmission of its proposal, the GAO concluded that the contractor was solely responsible for 
ensuring the proposal’s timely receipt.  According to the GAO, agency personnel are not responsible 
for reviewing proposals for completeness. 

The GAO’s decision offers an important reminder to all contractors that they should take care in 
transmitting proposals and in strictly adhering to a solicitation’s requirements. 

http://www.gao.gov/assets/660/659222.pdf
http://www.gao.gov/assets/660/659222.pdf
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If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our government contracts practice group: 

Alan Pemberton +1.202.662.5642 apemberton@cov.com 
Robert Nichols +1.202.662.5328 rnichols@cov.com 
Susan Cassidy +1.202.662.5348 scassidy@cov.com 
Jennifer Plitsch +1.202.662.5611 jplitsch@cov.com 
Steve Shaw +1.202.662.5343 sshaw@cov.com 
Roger Zakheim +1.202.662.5959 rzakheim@cov.com 
Scott Freling +1.202.662.5244 sfreling@cov.com 
Anuj Vohra +1.202.662.5362 avohra@cov.com 
Jade Totman +1.202.662.5556 jtotman@cov.com 
Tyler Evans +1.202.662.5836 tevans@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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