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FERC REPORTS ON 2013 ENFORCEMENT ACTIVITIES 

On November 21, 2013, FERC staff issued its annual report on enforcement activities.  The report is 
significant because it identifies FERC’s Office of Enforcement’s (“Enforcement”) priorities and 
provides information regarding non-public enforcement activities, including investigations opened, 
self-reported violations, and investigations closed without public enforcement action.  The report also 
addresses additional Enforcement activities, such as auditing jurisdictional companies, compiling 
and monitoring data, and performing surveillance and analyzing conduct in wholesale natural gas 
and electric markets. 

The report is of interest to all entities whose activities may affect FERC jurisdictional markets 
because it provides an understanding of FERC’s enforcement concerns and thus assists compliance 
efforts. 

PRIORITIES 

According to the report, Enforcement will focus on the following matters in 2014: 

 Fraud and manipulation.  Enforcement focuses its efforts on preventing and remedying 
misconduct involving the greatest harm to the public, where there may be significant gain to the 
violator or loss to the victims of the misconduct. 

 Serious violations of the electric reliability standards.  Enforcement focuses on violations 
resulting in actual harm, through the loss of load or other means, repeat violations, or violations 
that present a substantial risk to the bulk power system. 

 Anticompetitive conduct. 

 Conduct that threatens regulated markets’ transparency. 

INVESTIGATIONS 

The Division of Investigations opened 24 new investigations (compared to 16 in FY 2012) while 
bringing 29 to closure with no action, a settlement, or a formal enforcement proceeding.   

With respect to the 24 investigations opened,  

 11 involve market manipulation or making false statements to FERC or an RTO,  

 4 involve tariff violations,  

 8 involve reliability standards violations,  

 1 involves standards of conduct, and 

 1 involves natural gas open access transportation rules.   
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One-half of the new investigations arose from conduct observed by Enforcement’s Division of 
Analytics and Surveillance or RTO market monitors. 

During FY2013, 19 settlements resulted in over $304 million in civil penalties and disgorgement of 
almost $141 million in unjust profits.  One settlement, with JP Morgan Ventures Energy Corporation, 
accounted for $285 million of the civil penalties and $125 million in disgorgement.  The settlements 
resolved violations of electric and natural gas open access tariffs, reliability standards, market-based 
rate rules, hydropower licenses, and regulations prohibiting manipulation. 

In FY2013, Enforcement received 75 new self-reports of violations.  The report notes that staff views 
self-reports as evidence of a company’s commitment to compliance and that self-reporting provides 
credit under the penalty guidelines and thus mitigates a penalty. 

In an attempt to provide guidance regarding why staff chose not to pursue an investigation or 
enforcement action, the report provides summaries of selected self-reports and investigations  that 
were closed with no action taken.  While each case presents unique circumstances and reasons for 
enforcement staff’s closing them, the reasons provided most often were (1) that the company took 
immediate remedial action to prevent a recurrence, and (2) that the violation did not result in harm 
to the market, customers or others.  

AUDITS 

The Division of Audits reviewed the conduct of regulated entities through 29 financial, compliance, 
and performance audits in FY2013.  The audits resulted in 360 recommendations for corrective 
action, directed refunds totaling more than $15.4 million, and directed accounting adjustments that 
collectively removed $200,000 from utility plant accounts.  The audits also resulted in 
recommendations regarding improvements to internal processes and procedures, enhancements to 
the accuracy and transparency of reports and websites, and more efficient and cost-effective 
operations.  The report highlights a number of topics on which consistent patterns of noncompliance 
have been found. 

The Division of Audits also conducted reliability audits of the Electric Reliability Organization (NERC) 
and Regional Entities as well as compliance audits of the Regional Entities. 

ANALYSIS AND SURVEILLANCE 

The Division of Analytics and Surveillance develops surveillance tools, conducts surveillance, and 
analyzes transactional and market data, market participant behavior, economic incentives, 
operations, and price formation.  These activities are performed to detect potential manipulation, 
anticompetitive behavior, and other anomalous activities in the energy markets and to identify 
potential investigative subjects.  The Division reviewed numerous instances of potential misconduct 
and referred matters for investigation.   

According to the report, in FY2013 FERC continued efforts to enhance its ability to conduct 
surveillance of the natural gas and electric markets and to analyze individual market participant 
behavior with two initiatives.  

 FERC adopted a final rule (Order No. 771), which grants FERC access, on a non-public and 
ongoing basis, to electronic tags (e-Tags) used to schedule the transmission of electric power 
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interchange transactions in wholesale markets, and requires that e-Tag information be made 
available to RTOs/ISOs and their market monitors upon request.  FERC began accessing e-Tags 
on March 15, 2013. 

 FERC issued a Notice of Inquiry (NOI) on Enhanced Natural Gas Market Transparency  (Docket 
No. RM13-1) seeking comments on what changes, if any, should be made to its regulations 
under the natural gas market transparency provisions of § 23 of the Natural Gas Act (NGA).  
Specifically, FERC is considering the extent to which quarterly reporting of every natural gas 
transaction within its NGA jurisdiction that entails physical delivery for the next day or for the next 
month would provide useful information for improving natural gas market transparency.  

The 2013 Report on Enforcement is available here. 

 

 

If you have any questions concerning the material discussed in this client alert, please contact the 
following members of our energy practice group: 

William Massey 202.662.5322 wmassey@cov.com 
Bud Earley 202.662.5434 bearley@cov.com 
Matthew Connolly 202.662.5078 mconnolly@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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