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FCC RULING EXPANDS BROADCASTERS ACCESS TO FOREIGN CAPITAL 

On November 14, 2013, the Federal Communications Commission (FCC) unanimously adopted a 
Declaratory Ruling granting a request by the Coalition for Broadcast Investment to relax a long-
standing de facto cap on foreign investment in broadcast companies.  

BACKGROUND 

On August 31, 2012, following extensive outreach to FCC Commissioners and staff, the 
Administration and dozens of Congressional offices, the Coalition for Broadcast Investment (”the 
Coalition”), a group of more than two dozen major national broadcast networks, television station 
owners and operators, and consumer and public interest organizations represented by Covington & 
Burling LLP, submitted a letter requesting clarification from the FCC of the agency’s policies and 
procedures under Section 310(b)(4) of the Communications Act.  Section 310(b)(4) directs the FCC 
to evaluate proposals for indirect foreign investment in excess of 25 percent in broadcast and 
common carrier licensees and to permit or disallow them under the public interest standard. 

The Coalition includes broadcasters such as CBS Corporation, Clear Channel Communications, 
Hearst Television, ION Media Networks, LIN Television, Nexstar Broadcasting, Sinclair Broadcasting, 
Univision Communications, and The Walt Disney Company; and community and civil rights 
organizations including the Minority Media & Telecommunications Council, League of United Latin 
American Citizens, the United States Hispanic Chamber of Commerce, the National Black Chamber 
of Commerce, and the National Puerto Rican Chamber of Commerce. 

The Coalition’s request sought to clarify FCC policies and procedures for reviewing broadcast 
transactions that would result  in foreign investment in excess of the 25 percent benchmark.  
Although the Act gives the FCC discretionary authority to allow more than 25 percent foreign 
investment in a broadcast company, for nearly 80 years the benchmark has functioned as a ban on 
foreign investment above the 25 percent level, rather than as a trigger for the Commission to 
exercise its discretion.  Meanwhile, since the mid-1990s the FCC routinely has permitted foreign 
investment above the 25 percent benchmark in wireless and common carrier companies, subject to 
a public interest review.  The Coalition urged the FCC to treat the 25 percent benchmark as a trigger 
for a Commission determination, on a facts and circumstances basis, whether a proposed broadcast 
investment would serve the public interest, just as it does in the wireline and wireless sectors. 

THE RULING AND ITS IMPACT 

The Declaratory Ruling, adopted by a 5-0 vote, granted the Coalition’s request that the Commission 
lift the de facto ban on indirect foreign investment above 25 percent in broadcast companies.  The 
Commission announced that going forward it will exercise its discretion to review foreign investment 
proposals on a case-by-case basis, and it set out procedures for submitting such proposals for 
review. 

http://www.fcc.gov/document/fcc-clarifies-policy-foreign-investment-broadcast-licensees-0


The FCC ruling marks a significant shift in regulatory policy and, in turn, presents a significant 
business opportunity.  The ruling levels the playing field by allowing broadcasters to access capital 
on the same terms as their cable, satellite, wireless and online counterparts.  Access to capital is 
essential to a competitive broadcast sector.  In addition, improved access to capital markets is 
important to minority and women broadcast entrepreneurs.  

NEXT STEPS 

The new policy could benefit a range of interests.  Press accounts of the Commission’s decision have 
focused on perceived opportunities for outright acquisitions of U.S. media companies by foreign 
investors -- noting, for example, the historical interest of Spanish and Mexican media companies in 
the burgeoning U.S. Hispanic market.  However, we believe the effects of the ruling may be subtler 
and incremental.  For example, publicly traded broadcast companies could seek relief under the 
ruling in order to create foreign investment headroom in their public float.  Historically, such 
companies have had to include onerous charter provisions allowing the company, for example, to 
block trades or redeem shares as necessary to ensure compliance with the de facto 25 percent cap.  
Similarly, the ruling could be useful to financial investors, such as private equity firms, that have 
limited partners dispersed among multiple foreign jurisdictions whose small fractional interests, in 
the aggregate, exceed 25 percent.  These firms either have avoided the broadcast sector or have 
had to exclude their foreign investors from their broadcast investments or resort to other structural 
workarounds.  The FCC’s ruling will afford these firms -- and the broadcasters they invest in -- 
expanded opportunities, while reducing their transaction costs. 

Because the FCC decided to develop the criteria for review of broadcast investment on a case-by-
case basis, rather than by setting arbitrary prescriptive standards, the nature and extent of 
permissible investment proposals will evolve over time.  Further, if the agency’s experience with 
foreign investment in the wireline and wireless sector is a guide, the level of scrutiny the Commission 
will apply to each transaction is likely to vary according to the facts and circumstances presented.  
Meanwhile, the FCC recognized that, consistent with U.S. trade policy and with the Commission’s 
prior experience in the wireline and wireless sectors, the Declaratory Ruling will help expand 
opportunities abroad for U.S. media companies and other investors by inducing countries that 
restrict inbound foreign investment to open their markets. 
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Muftiah McCartin +1.202.662.5510 mmccartin@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   
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