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E-ALERT | Dodd-Frank Act 

November 20, 2013 

CFTC PROPOSES REVISED POSITION LIMITS AND AGGREGATION RULE 

The Commodity Futures Trading Commission (“CFTC”) voted 3-to-1 on November 5, 2013, to propose 
revised regulations setting position limits on speculative positions in 28 “core” physical commodity 
contracts and their “economically equivalent” futures, options, and swaps (“Proposed Position 
Limits”).1  This is the second time that the CFTC has proposed position limits pursuant to new 
authority provided in the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank 
Act”), and this proposal follows a federal court decision vacating the CFTC’s earlier attempt to set 
position limits.  The CFTC separately proposed new aggregation standards for determining 
compliance with the newly proposed position limits.2  

These proposed rules come at a time when the CFTC is in transition.  Chairman Gary Gensler and 
Commissioner Bart Chilton are expected to leave the CFTC by the end of the year.  President Obama 
recently nominated Timothy G. Massad, currently Department of the Treasury’s Assistant Secretary 
for Financial Stability, to succeed Chairman Gensler.  President Obama previously nominated 
Christopher Giancarlo, Executive Vice President at GFI Group, to succeed former Commissioner Jill 
Sommers, who resigned from the CFTC earlier this year, and has yet to nominate someone to fill the 
seat that will be vacated by Commissioner Chilton. 

PROPOSED POSITION LIMITS 

Background 

In 2010, the Dodd-Frank Act expanded the CFTC’s authority to set position limits.  While the CFTC 
previously had the authority to set position limits for futures and option contracts, the Dodd-Frank 
Act directed the CFTC to set position limits on swaps that are economically equivalent to covered 
futures and options contracts, swaps traded on or subject to the rules of a designated contract 
market or swap execution facility, and other swaps that perform a significant price discovery 
function. 

Under this new authority, the CFTC first proposed position limits in January 26, 2011, and finalized 
those limits on October 18, 2011.  Following the publication of the CFTC’s October 2011 final rules, 
market participants brought suit against the CFTC in federal district court to invalidate the rule on 
the principal ground that the CFTC failed to make required findings that position limits were 
necessary to prevent excessive speculation.  On September 28, 2012, the federal district court 
agreed and vacated the rule.3   

 
1 The proposed position limits regulations are available here, and a list of the 28 contracts is available here.  As of the date 
of this publication, the proposed position limit regulations had not been published in the Federal Register.  Comments on 
the Proposed Position Limits will be due 60 days after their publication in the Federal Register. 
2 The proposed aggregation rules are available here.  The comment period for this proposal concludes on January 14, 
2014. 
3 Int’l Swaps and Derivatives Assoc. v. CFTC, 887 F. Supp. 2d 259 (D.D.C. 2012). 

http://www.cov.com/
http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/federalregister110513c.pdf
http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/pl_150_qa.pdf
http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2013-27339a.pdf
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The current Proposed Position Limits respond to the district court’s decision.  In its notice of 
proposed rulemaking, the CFTC said it continues to believe that the Dodd-Frank Act mandates that 
the CFTC set position limits without a finding that such limits would serve the public good.  However, 
“out of an abundance of caution in light of the district court decision,” the CFTC found that the 
Proposed Position Limits are necessary to achieve their statutory purposes, including to prevent 
manipulation of prices.  The CFTC determined that position limits would have prevented manipulative 
corners and squeezes, such as the silver price increase caused by the Hunt brothers in 1979 and 
1980, and would have limited or prevented unreasonable fluctuations in the price of a commodity 
such as the “extreme price volatility” that occurred in the natural gas markets in 2006, caused by 
the Amaranth hedge fund.  

In issuing its new proposal, Chairman Gensler, Commissioner Chilton, and Commissioner Mark 
Wetjen recognized the years of work and significant public comments that had been received in 
connection with this issue.  Commissioner Scott O’Malia, who opposed the previous position limits 
rule, did not support the new Proposed Position Limits.  Commissioner O’Malia said that “[t]he 
Commission has failed . . . to gather the evidence and establish sound justifications for position 
limits ex ante that are based on data.”  Commissioner O’Malia further faulted the Commission for 
narrowing the definition of a bona fide hedge, and the “elimination of the existing process for end-
users to seek non-enumerated hedging exemptions . . .”  

Summary of Proposed Position Limits  

The proposed regulations limit the number of contracts an individual trader or group of traders can 
purchase for spot-month and non-spot-month speculative positions. 

Spot-month position limits.  Spot-month position limits apply to the period just before delivery 
obligations are incurred for physical delivery contracts, or a period immediately before contracts are 
liquidated by a clearinghouse, based on a reference price for cash-settled contracts.   

The proposed regulations generally set spot-month position limits at 25% of estimated deliverable 
supply.  These limits apply separately for positions in physical-delivery contracts and cash-settled 
contracts in the same commodity.  Initial levels will be based on the spot-month limit levels currently 
in place at Designated Contract Markets (DCM), or estimates of deliverable supply submitted by a 
DCM, as verified by the CFTC.  Subsequent levels will be adjusted at least every two years based on 
the CFTC’s determination of deliverable supply. 

Non-spot-month position limits.  Non-spot month position limits apply to positions in all contract 
months combined or in a single contract month.  These limits are set using a 10/2.5 percent formula 
— 10% of the contract’s first 25,000 of open interest and 2.5% after that.  Initial levels will be based 
on open interest in futures and swaps that the CFTC considers “significant price discovery contracts.”  
Subsequent levels will be set at least every two years based on referenced contract open interest for 
a calendar year. 

The CFTC estimates approximately 400 traders may be affected by the proposed limits, and an equal 
number of traders and six entities may have to file certain reports related to claiming certain 
exemptions.  With respect to spot-month position limits, the Commission used historical data to 
estimate that the following traders would hold or control positions that would exceed a proposed 
spot-month limit: 

o 53 traders in a legacy agricultural-referenced contract; 

o 28 traders in a non-legacy agricultural-referenced contract; 
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o 148 traders in an energy-referenced contract; and  

o 5 traders in a metal-referenced contract. 

With respect to non-spot month position limits, the Commission estimates that the following traders 
would hold or control positions that would exceed a proposed single or all months combined limit: 

o 12 traders in a legacy agricultural futures contract; 

o 18 traders in a non-legacy agricultural referenced contract;  

o 11 traders in an energy-referenced contract; and  

o 16 traders in a metal-referenced contract. 

Exemptions  

The Proposed Position Limits also provide for a number of exemptions to the proposed limits, 
including: 

 Bona fide hedging positions in physical commodities, such as unfilled anticipated requirements 
for resale by a utility, royalties, and service contracts; 

 An exemption from the cash-settled spot-month limit up to five times the level of that limit, if the 
trader does not hold any position in the physical delivery spot-month contract in the same 
commodity; and 

 Positions established in good faith prior to the effective date of the proposed limits. 

Relationship to Other Final CFTC Rules  

Notably, these limits relate to at least three important monitoring and reporting implications for swap 
dealers and major swap participants that have already been finalized by the CFTC:   

1. The Commission’s final internal business conduct rules require swap dealers and major swap 
participants to “establish and enforce written policies and procedures that are reasonably 
designed to monitor for and prevent violations of applicable position limits established by the 
Commission”;  

2. Swap dealers and major swap participants are required to “diligently monitor” trading activities 
in relation to position limits and to “implement an early warning system designed to detect and 
alert its senior management when position limits are in danger of being breached” and report 
such violations to the SD’s “governing body”; and  

3. Position limit violations must be self-reported to the CFTC.   

SUMMARY OF AGGREGATION STANDARDS 

The CFTC also proposed to modify its aggregation standards for determining the applicability of the 
position limits.  The aggregation standards generally require a trader or trading group to aggregate 
(i.e., treat as its own) all positions in any account where the trader has at least a 10% ownership or 
equity interest.  Consistent with current CFTC policy, the proposed rules require a trader to aggregate 
positions in any account where the person has control over the account’s trading decisions, or on the 
basis of trading pursuant to an agreement with another trader. 
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The proposed regulations provide additional exemptions from aggregation, including where: 

 Sharing of information would violate, or create a “reasonable risk” of violating, federal, state, or 
foreign law;  

 Ownership interest is no greater than 50% in an entity whose trading is independently controlled; 

 Ownership interest is greater than 50% in a non-consolidated entity whose trading is 
independently controlled and an applicant certifies that such entity’s positions either qualify as 
bona fide hedging positions or do not exceed 20% of any position limit; or 

 Ownership results from broker-dealer activities in the normal course of business as a dealer. 

The Aggregation Standards proposal will be open for public comment for 60 days, concluding on 
January 14, 2014. 

 

 

If you have any questions about the CFTC’s proposals and their impact on your business, please 
contact the following members of our firm: 

Stephen Humenik 202.662.5803 shumenik@cov.com 
Bruce Bennett 212.841.1060 bbennett@cov.com 
William Massey 202.662.5322 wmassey@cov.com 
Matthew Connolly 202.662.5078 mconnolly@cov.com 
Mark Herman 202.662.5758 mherman@cov.com 

 
This information is not intended as legal advice.  Readers should seek specific legal advice before acting with regard to the subjects 
mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to enable clients to achieve their 
goals.  This communication is intended to bring relevant developments to our clients and other interested colleagues.  Please send an 
email to unsubscribe@cov.com if you do not wish to receive future emails or electronic alerts.   

© 2013 Covington & Burling LLP, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401.  All rights reserved. 
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